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CASES 


IN 

• T. II E P R*1 V Y C O U N C I L 

. ON APPEAL FROM 

• r H E EAST INDIES. 


Mussamut Khoob Conwur, guar-") 
dian of Baboo Bijnafh Per- 
SAUD, the minor son of Baboo 
Deanut Roy, deceased, Baboo ^ Appellants, 
JOYKURRAN LAUL^ MuSSAMUT 
Cheyt Conwur, and Tek 
, Conwur . ... ... / 

AND 

Baboo Moodnarain Singh, and,"^ 
after his death, Mussamut Is- 
MEDIA^ Conwur and Sundeep y Respondents* 
Conwur, the widows of Baboo j 
Moodnarain Singh ... ...J 

On appeal from the Sudder Dewanny Adawlut at 
• Calcutta, 


Ti 


HE 
against 
of the 


suit, brought by Baboo Moodnarain Singh 
Mussamut Man Konwur and others, wa^ 
nature "of an action of ejectment to obtain 


^•Present : Members of the judicial Qommillee ,—The Right Hon. 
the Lord Justice Knight Bruqp, the Right Hon. the Lord Justice 
Turner, and the Right Hon. Sir John Taylor Coleridge. 

■Assessors ,—The Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir James W. Colvile. 

* which they were held, on the allegation that the deed, bad 


27th & 28th 
Nov. 1861. 

Suit in the 
nature of 
ejectment to 
recover pos¬ 
session of 
certain mou- 
mahs, and to 
set aside a 
sunnud, or 
deed, under 
been altered 


afler execution, and its purport entirely changed by the insertion of words 
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I 

possession of certain mousaks, or villages; and also 
to set aside and cancel so much of a spfnmtd, or deed, 
in the persian language, as purported to be a ^rant 
and conveyance of the villages in question, which 
was alleged by the Plaintiff to be a forged and fabri¬ 
cated document, so far as reganrded certain deface-' 
ments that appeared on the face of the deed. Phe 
fact of the execution of the orii^inal Vdocunjent by 
the late Maharajah Mitterjeet Singh^ *the father of 
the Plaintiff, was admitted in the suit. 

The principal question raised in the Court below 
and upon appeal had reference to the impeach¬ 
ment by the Plaintiff of this instrument. The con¬ 
tention of the Plaintiff w'as, that the original deed 

was a lease only for the life of, the grantee, and had 
« 

been fraudulently altered by the Defendants, or those 
under whom they claimed, by inserting* words ^of 
limitation giving hereditary rights. The Defendants* 
case was, that the deed had been defaced by, or 
through the means of the Plaintiff while in the cus¬ 
tody of the Record-keeper of the Sudder Amee» Court, 
pending a suit there in the year 1S42, and that it 
was originally a grant in fee. 

The material evidence and the facts of the case 
are fully stated in the judgment of their Lord- 
ships. 


t>r litT'^rvtion, creating hereditary rights. The decrees of the Courts in ‘ 
India respecting the alleged alterations being conflicting, the Judicial 
Committee, upon motion to that effect, ordered the original deed td be 
transmitted for inspection at the hearing of the appeal. 

Though the onus of proof of the genuineness of an instrument in its 
altered state lies upon the party producing and claiming under it, yet 
the altered and -suspicioua appearance of the instrument may be explained 
hy proof of its original .state r/hen executed, and its existing state suffr- 
ciently accounted for, to rebut the presumption of the deed having been 
falsified and tampered with after execution by the party claiming under it. 

The Judicial Committee upon appeal reversed the decree of the Sudder 
Dnaanny Adawlut, and upheld the deed, as originally containing tfie 
words of limitation, being satisfied that the deed had been tampeaed with 
while in the custody of the Record-keeper of the Sudder Amcen's Court. 



ON APPEAL FROM THE EAST INDIES. 


• The deed in question was under the seal of 
the iSte Maharjah Mitterj-eet Singh in favour of 
Lalla Hoonooman Dutt^ one of the sons of Roy 
Pritee Singk^ the JDewan of ' Maharajah^ and 
since deceased, reserving a rent of S. Rs. i,88o, pay¬ 
able yearly in^o the treasury of the Maharajah. 

This_ instrunient, transfated, as it appeared when 
file.d in this suit, was as follows “ Mocurrery sun- 
nudy dated 8th Shaban, 1209 (ist of March, 1795) 
Hijree. Pottah iCoul Kurar (by way of agreement)." 

Phis Mocurrery Istemrary, in the name of Lalla 
Hoonooman Dull, *0 mai brodcran Huckekee, mtslun 
bad nuslun, O butnun bad butnuid (and together with 
uterine brothers from generation to gencrafion), of mou- 
sahs, Irkec", with the chucks appertaining thereto, and 
Cltelowree, in Purgunnah, Sunwot ; and yumoowan, ap¬ 
pertaining to Purgunfiah, Bhilawur ; and Muniarabur- 
dhia, Sukhea, and Sarsara, appertaining to Purgunnah, 
Nurhuf, Puttie (division) Katowa, as pet the following 
schedule, is?; without objection, given at an absolute 
and fixed jumma of Rs. 1,880 (a moiety of jvhich is 
S. Rs. 940), of the current coin, and of the full weight 
and value, from the Fuslee year 1202, with the ex¬ 
ception of one thousand two hundred beegahs of land 
for Khyrat, Bishenpret, Sayer Rahdaree, Chaharum- 
tar, and embankments. The persons alluded to shoul^ 
confidently believe themselves to be the actual Mo- 
curreydars of the aforesaid mouzahs, keep in good 
faifh the tenants satisfied and pleased, till and culti¬ 
vate the mouzahs with care and attention, and pay the 
rent thereof, according to the Kaul Kurar (terms) of 
the Pottah Mocurrerys Istemrary, Lai ba Lai (year by 
year) info my treasury, without any objection on the 
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score of drought and inundation, which they* must 
consider as appertaining to their Mocurrery (Tenure. 
Whatever profits they may derive from the atten¬ 
tion and care to be bestowed by them on the mouzahs 
in question, will, of right, belong to the Mociirreydqrs, 
The tenants and cultivators of these tnouzahs will 
consider the persons alluded' to as ‘ Moctirreydar nus- 
lun bad nuslun* and exert themselves to their full in 
cultivating the lands. They should consider all praises 
and defamation of the Mocurreydar ascaffecting them¬ 
selves. Save and except the fixed rent, not a single 
pice will be demanded from the aforesaid Mocurrey- 
dar. Consequently, these few words are written as a 
Mocurrey and Isiemrary sun'nnd, that it may be a 
document hereaftCT.'’ The deed was registered. 

This deed, when produced at the hearing, bore 
marks of' erasures, alterations and defacements, parti¬ 
cularly in the expressions which created the limita¬ 
tion of hereditary rights. 

On the 2nd of June, 1851, the suit out of which 
the present appeal arose was commenced, after a 
possession of fifty-six years from the date of the exe¬ 
cution of the deed, and after a possession of thirty- 
two years by the successive heirs, who inherited the 
mouzahs since the death of Lalla Hoonooman Dutt, 
4he original grantee, and more than twelve ydars after 
the title of Moodnarain Singk accrued.' The plaint 
was filed by Moodnarain Singh against Mussamui man 
Conwur, since deceased, Mussamui Tek Conwiir, Mus- 
samut Nccm Conwur^ since deceased, Lalla Deanut 
Koy, Joykurran Lnul, inderjeei Singh, Totnam Sheo 
Snhac Singh, and Mullick Dawttr Hossein^ and sought 
to recover tlic possession of the mouzahs, by 'cancella^ 
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tion of th« deed,’whith was charged by the plaint to 
be aspuriotis Mocurrery Pottah^ and for the recovery of 
46,800; on account of mesne profits, appropriated 
from 1249 to 1257 Fiislee era, corresponding with 
1841-2, *and 1849-50 A. D. The plaint alleged, that 
the Mocurrery sitnvud, admitted to have been executed 
hy Maharajah Mlttcrjeet Sin/di, was only an fslam- 
rary Potiah, and contained originally a grant of the 
mouzahs for the term of the life only of Lalla Hoo- 
nootnan Duft, the grantee ; and that from Roy Prithee 
Singh his father having been then, and his grandson, 
Lalla Nujee Laul, having been afterwards, Denvan to 
the Maharajah^ everything was in their management, 
and that he, the Plaintiff, was kept in ignorance of the 
true nature ajnd condition of iht Mocurrery mnnud\ 
and the plaint charged that the sunnud was forged; 
that the Defendants having erased therefrom the 
words “ Istemrar'' and substituted the words, Mai 
broderan Huckekee, O nuslun bad nuslun, O butnun 
bad (/* with brothers uterine, and seed after 

seed, and womb after womb”), it ought to be can¬ 
celled ; and that, according to the Hindoo law,' and 
also according to the Regulations of Government, 
Maharajah Mitterjeet Singh had no power to make 
such a Mocurrery Istemrary settlement of any of the 
villages in his ancestral Zemindary^ as the Defendants 
relied upon. 

The answer of tlie Defendants alleged, that the sun¬ 
nud was tampered with and defaced while deposited 
in Court, pending another suit, be the Plaintiff and his 
servants, in collusion with the Record-keeper. The 
Answer also stated, that when Lalla Hoonooman Duttt 
the grantee, died in the year 1818-19, hisjieirs and 
those of his brothers remained in possession of the land 
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for a longer period than twelve'years previous to the 
bringing of-the present suit, and relied on «the provi¬ 
sions of the Befi. Reg. III. of 1793, sec. 14, as a har 
to the suit. 

The hearing of the suit took place,on the 5th of 
Augusiy 1854, when the principal Su^ider Amecn {Sycd- 
Mahoined Rfifig Khan Sahadoor) of, the’ Civil Court 
of Behar made a decree, supporting' the deed, on the 
ground that the Court did not find that the deed had 
been tampered with or erased by th^ Defendants. The 
Sudder Amecn in his judgment expressed his opinion 
that, “On inspection of the Mocurrery document, it ap¬ 
peared clear that the words, ‘ mai hrotherany liucheekee^ 
mislun bfpd nuslun^ in the first line, and *butnun bad but- 
nun, in the second line, and again, ‘ nuslt^n bad nuslun^ 
in the twelfth line, which have been tampered with 
and defaced with a pen, originally existed in the deed, 
but had, while in the office of the Sudder Amecn, 
been so tampered with and defaced by corrupt and 
unprincipled men. Besides, it appearf;d from copy 
of the same document, given under the seal of the 
Cam,' and filed by the Defendants, that it was not 
written solely in the name of Lalla Hoonooman Dutt, 
as the Plaintiff contended it was, but was* written ex¬ 
actly as the Defendants stated it w'as; because it 
abounds with plural terms, such as, ‘ persons alluded 
fp,' ‘ Khorda ' (themselves), ' Kunnud ' (ditto), * Ahen- 
asund ’ (recognized), which stand* in their original 
feature.s, and have not been at all tampered with or 
defaced. Had the document been originally written 
in the name of one individual, what was the reason 
of using the above plural terms? “ 

IThe Plaintiff appealed from this decree to the 
Sudder, Deivanny Adaivlut at Calcutta, And on the 
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31st of December^ 1856, that Court, consisting of 
Messrs. Coivin, ^ Scgnce, and Torrens^ pronounced a 
decree reserving the decree of the Civil Court, and ad¬ 
judging possession to the Plaintiff. The judgment was 
as follows 1—7 As both parties admit that an effacement 
•of tho d«cuiiient has occurred, we have no inquiry to 
make on the^ b’are fact. It is shown .to have remained 
in*the custody of tlw Respondents up to the dale of 
its delivery to the Sudder Ameen's Court on the 9th of 
Februaryy 1842 ; and if alteration, not mere efface¬ 
ment, as pleaded by Respondents, has taken place, 
Jt is clearly, as ar'gued by Mr. Allan on the part of 
Appellant, for Respondents to show that such altera¬ 
tion was not effected at their instance. Having very 
fully considered the proceedings held by the Sudder 
Ameen in 1842, we find nothing therein whatever to 
show ogr lead even to the remotest conclusion cither 
that the tampering extended merely to an effacement 
so as to be consistent with the allegations against 
Appellants on this point, or that there was anything 
but a downright and positive alteration of the terms 
of the document, extending to a change of the title 
in the tenure, so as to render it beneficial to’ the 
claim of the Respondents. It is to be recollected 
that Re.spondents impute to Appellant only that the 
true and existing Persian characters in the document, 
where it reiers to hereditary rights, had been ble¬ 
mished at the. instance of the Appellant or the 
officers, by collusion*with the Sudder Ameen's Amlahy 
so as Jto make it appear that the words and characters 
had been altered, when, in fact, they stood as origi¬ 
nally inserted. Now, we have intrinsic evidence, in 
the Words and context of the documents, that this 
representation of the Respondents cannot be,correct. 
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In the first place, we observe at the commence.nent 
of tho PoUah, where it is usua,[ to .specify^ the name, 
residence, and birth of the recipients of a^ tenurb of 
the kind, that, after the name ‘ lloonooj^an Dutt^ 
there occurs a very palpable erasure and interpola¬ 
tion, not a mere defacelnent of cbara,ctei »3 before 
existing; and the Pottah is made to run that' is was 
given- to the above, apd, according to the words 
occurring after his name, to his brothers and heirs— 

‘ O tnai brodeeran HucbeekeCy nuslun bad mislun^ O 
butnun bad butnun* The copulative conjunction 
here used would, to make the passage at all idiomatic, 
have been altogether unnecessary, except that the 
difficult and somewhat ingenuous erasures and inter¬ 
polations made required . its introduction ; and the 
insertion of .the condition o| the tenure in this part 
of the Pooth is as altogether singular as th^ omis¬ 
sion of the residence of the Mocurreydar. The 
insertions of the recipient's own brothers in general 
is likewise, quite unusual ; and the words used, as 
well as the evident erasure of the Persian characters, 
most fully denote a positive alteration. Next, it is 
to be observed that Respondents do not contend that 
any defacing took place except at this part of the 
document and lower down, where the w.ords ‘ nuslun 
bad nuslun* afterwards occur ; but, looking very 
carefully over the document opposed to „the view of 
the principal Sudden Ameen, we find that the verbs 
and pronouns have been most palpably 'altered from 
the singular to the plural, so as to make the sequel of 
the deed correspond with the insertion of the words 
‘ mat broderan Huckekee* —that is, it was granted ' in 
favour of Lalla Hoonooman Dull, along with his own 
brother?, instead of, as the Appellant contends, to Lalla 
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Hoonoj^man DuU only for life. Thus, where the pro¬ 
noun ]gkhobdra^ alluding to the conditions which the 
single. Mocurreydar was himself to perform, occurs 
throughout the document, the word has been altered 
to the’plural * khood/ira so, likewise, in the words 
specifying* whg.t the Mocurreydar was to consider 
himself liable* lor, what to perform, and how to treat 
the estates and Ryots, the verb is throughout most 
palpably altered from the singular to the plural. 
The above degcription of the document shows at 
once, without any doubt whatever in our minds, that 
the terms were actually altered,* and that there had 
not been merely defacements perpetrated by Appel¬ 
lant ; and as such alterations are altog<;ther fatal to 
the Respondents, it is ordered that the decision of 
tl*e lower Court be reversed, and that a decree for 
possession, with wassilal from date of suit^ and costs, 
be passed in favour of Appellant.'’ 

The Appellants filed a petition in the Sudder De~ 
wanny Adawlut for a review of judgment, and they 
olifere*! to produce fresh evidence, and, amongst other 
documentary proofs, the Registrar’s book, containing 
the copy of the original Sunnud, as is had been dis- 
covered*after the decree of the Sudder Court had been 
made; that the old books were not really missing, 
as had* been reported by the Registrar of deeds, but 
that 4 hey* w^re found extant in the office of the 
Judge. The Appellants produced, with their peti¬ 
tion, a copy from the Judge’s office and from the 
Regi.strar’s books, of their original Sunnud, from 
which, as it was stated in the petition, the fraud 
of the ‘ Plaintiff would be apparent and proved. 
The Judges of the Sudder Dewanny 'Adaivlui, by a 
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proceeding bf the 3otli of May, 185/, rejected the 
application for the review of judgment. « 

The Appellants appealed to England from the de¬ 
cree of the 31st of December, 1856. After the tran¬ 
script had been transmitted to England, 

Mr. Leith 

Moved (or an order on the Court of India to 
transmit the original Persian deed to England for 
inspection of the defaceirfenis at the In aring, as 
was done in the cases of Me Car thy v. Judah (<7), and 
M.(f,son V. The Attorney-General of Jamaica {b). 


Lord KINGSDOVVN : 


*6th Ftu. 
'1861.* 


We think, .in the circumstances, that the applica¬ 
tion is reasonable,-, and will make an order directing 
the transmission of the deed. 


■The deed was sent to England and inspected by 
their Lordships, and a Persian translator examined 
the same at the hearing of the appeal. 

Mr. Forsyth, Q.C., and Mr. Leith, for the 
Appellants, in support of the appeal. 

Insisted, first, that independently of the snnmid, it 

% 

was sufficiently established from the admissions of the 
Plaintiff, that the mouzahs in question were granted by 
th^ late Maharajah in perpetuity, and under an here¬ 
ditary tenure ; and the finding of the Zillah Covirt of 
Behar, that the Plaintiff, or the Record-keeper, had sur- 

(a) 6 Moore's P. C. Cases, 47. (^) Moore’s P. C. Cases, 228. 

® ; Members of the Judicial Committee,— Right 

Hon. Lord Kingsdown, the Right Hon. the Lord Justice Knight 
Bruce, the Right Hon. the Lord Justice Turner, and the Right 
Hon, Sir John Tavlor Coleridge, 
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freptitiously caused the alterations and defacement i86i. 
^of tht! sunflud* was supported by the Evidence in 
the (^use. Second, that as theJ suit was in the 
nature* of ejectment, the Plaintiff could rot recover, ^ 
the^ Appellants havinjg^ had from the death of the MooDNAjtcAiN 
grantee* a* good possessory title for thirty-two years 
against flife Plaintiff, and that the suit was, there-^ 
fore, barred, by effluxiorr of time citing Ben. Reg. 

Ilb sec. 14. of 1793. They also referred to Beft. 

Regs. V. of 1812, sec. 2,* and Vfll. of 1819, sec. 2, 
as to the power of the Maharajah to alienate a part 
of the Zemindary. 

The Solicitor-General (Sir. R. Palniet')^ and Mr. 

W. Fields for the ^Respondents, 

Contended, hrst, that the instrument in question was a 
lease, and was granted only for the life of //< 70 - 

nooman DuU, and that the words of inheritance therein 
contained, as it appeared from the instruntent itself, 
had been fraudulently interpolated by the Appellants, 
or those under whom they claimed ; that the limitation 
was expressed by the Persian words Mocurrery 
IstemraryP which by themselves did not convey 
hereditary rights, and had been so registered, with¬ 
out any ^mention of any hereditary rights being trans¬ 
ferred ; and they further insisted, that the deed must 
be strictly proved to render it admissible in evi¬ 
dence. Bu^nwaree Lai v. Maharajah Hetnarahn 
Singh \a), Aftd, secondly, that the Maharajah^ being 
in. possession of the Zemindary^ which was ancestral 
property, had no power while a legitimate son was 
living to alienate the moiizahs in perpetuity, which 
would be the case if the deed could be supported with 
the words of inheritance which it purported to contain. 

• («) 7 Moore’s Ind. App. Cases, 148. 
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Judgment was delivered by 
The Lord Justice Knight Bruce. 

CoNwuR The facts upon which this appeal arises may be 
Baboo thus staled. Iti iha Maharajah Mitterjeet 

Bahadoor^ who appears to have been a perSori 
of considerable position in the Province of Behar, 
granted a ' Mocurrery Istemrary lease of the property 
which is the subject of this suit. That the" grant 
was by a sunnud in the Persian language ; and that 
the instroment produced in the cause is that sunnud, 
and bears the genuine seal of Rajah Mitterjeet Sin^h, 
are undisputed facts. It is also admitted, that the 
only grantee described by name was Lalla Hoonooman 
Vuit, the eldest son of Roy Prithee Singh, who, at 
the date of the grant, and for many years afterwards, 
up to the time of the death, was the Dewan of the 
grantor. But the substantial question In the cause is, 
whether the grant was expressed to be to Lalla Hoonoo¬ 
man Dull, solely and simply, or to him “together with 
his uterine brothers from generation to generation 
in other words, whether the Persian words whici) now 
appear on the face of the sunnud, and import the 
addition in question, have, as the Respondents con¬ 
tend, been fraudulently substituted for other words, 
or, as the Appellants insist, have always formed part 
ot the document. 

On the former hypothesis the tenure wouhL as the 
law has been settled by a course of decisions, 
commencing at latest in the year 1817, have 
determined with the life of Lalla Hoonooman Dutt. 
The addition of words importing “ from generation to 
generation,*' would make the grant one of a perpetual 
lease to Lalla Hoonooman Dutt and his heirs. I'lic 
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futther addition of the other word? in question 
wojUd, of course, make it one to him and his brothers 
jointly, and to their respec*ive heirs. Lalla Hoonooman 
Dttti had two brothers, Gumess Dutt and Mahadeo 
Dutt^ ^pd some time in, 1806 or 1807 a partition of 
the property Comprised in the sunnud was made 
b'fetween the *"thre^, by or with the sanction of their 
father, Rox Prithe^ Singh. *He died in 1839. His 
son, Lalla Hoonooman Dutt, certainly predeceased 
him, and though the precise date of his death is not 
clearly proved, thefre seems no reason to doubt that 
it took place, as stated by the Appellants, in or 
about the year 1819. In 1839, Rajah Milterjecl Singh 
granted to his son, Mobdnarain Singh, a Teekci lease 
of his interest in certain mousahs, including*those in 
question in this suit ; and the latter were then treated 
as being still the subject of a subsisting Mocurrery 
tenure. In 1840 the Rajah died, leaving two’sons, 
Iletnarain Singh and Moodnarain Singh. They made 
a partition of his estate, and the property in question 
fell to the share of Moodnarain Singh. On that 
occasion it was again treated as held by a subsisting 
Mocurrery tenure, a circumstance which must have 
been considered in estimating the share to be 
allotted to each brother. 

In 1841 ^ Moodnarain Singh instituted three 
separate suits, conformably to the devolution of the 
properly tinder the Appellants’ version of the 
original lease, for the recovery of arrears of Mocur¬ 
rery rent alleged to be due in respect of certain 
m'ouzahs, parts of the property . comprised in the 
s.unnvi,d, and claiming to have the tenure 

in those , mouzahs respectively cancelled,^ on the 
ground ol -the arrears. I hese proceedings, therefore, 
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CASES IN THE PRIVY COUI^CIL 

assumed the*extstence of the Mocurre^y tenure' in 
the lands in question in 1841'; and als6 that .they 
were thus held in severalty by the defendants of 
Roy Prithee Singh, recognizing to that ‘extent the 
partition of 1807. In one, of these suits, pn the 
gth of February, 1841, the original was pro¬ 

duced by the representatives o{\Lalla HoonoomUn 
Dutt. On the follow!rig morning,^ if* not on that night, 
it was inclosed in an envelope sealed with the seal of 
the Court. It was certainly from the time of its 
production up to the 22nd of March, in the custody 
of the Court. On the last-named day the envelope 
was opened in Court in the presence of the Vakeels 
of both parties. The appearances which cast sus¬ 
picion ‘on the sunnud were then for the first time 
discovered. On the 30th of March. 18^2, the 
Sadder Ameen, before whom the case was pending, 
passed a decree in favour of the Plaintiff for a small 
sum of arrears, but dismissed his suit so far as it 
sought for the cancellation of the tenure. On the 
same day he proceeded to hold an 'inquiry into the 
supposed tampering with the sunnud whilst in the 
custody of the Court, Iiis proceeding resulted in 
the dismissal of the Record-keeper. 

There were various other proceedings in these suits 
of 1841 bv way of appeal to the Sudfler Adawlut, 
and of remand to the Court below, and in the Course 
of the litigation Moodnarain Singh apjiears to have 
raised, by petition cf amendment, some ne^ issues 
founded on the appearance of the sunnud. The three 
suits, however, seem to have been finally disposed of 
by the decree of the Sadder Ameen, dsited the 
of yune, j 846 . The effect of the decision was that 
the Plaintiff was entitled to some arrears of Mocur- 
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rery ^ rent • though tb considerably less than the 
amount claimed by him and that he had shown no 
ground in * those suits for the cancellation of the 
tenure. 

From 1846'to*i85i, Moodnarain Singh took no step ; 
\T\*yune oi the‘1a*ttep year he commenced the present 
suit, which embra^’es the representatives of all the 
three sons of Roy Prithee Singh, and is for the re¬ 
covery of the whole property comprised in the sunnud^ 
with mesne p'^ofits since 1842, and for the cancella- 
*tion of the snnnud, as spurious. 

His case, so far as it is necessary to state it, is that 
the Sunnud as granted by his father was a grant of a 
Mocurrery Istemrary lease to Lalla Hoonoomdn Dutt 
alone, and, therefore, that the tenure legally determined 
on Lalla Hoonooman Dutt’s death ; that the docuthent 
has been fraudulently altered by those who claim ulider 
it, the Persian w'ords importing a grant in favour of his 
brothers jointly with Lalla Hoonooman Dutt, and of 
the heirs of all ih perpetuity, having been written in 
subuiitution of words descriptive of Lalla Hoonooman 
Dutty or of other words erased, and words in the sin¬ 
gular number having throughout been converted mto 
words plural, wherever the alteration w^as necessary to 
make the instrument consistent. He tries to explain 
the continued enjoyment of the lands, as under a 
Mocurrery tenure after Lalla Hoonooman Dutfs 
death; and other circumstances which are appa* 
rently inconsistent with his theory of the original 
grant by the alleged influence of Roy Prithee Singh 
over the Maharaja ; and malversations in ofBce by 
him and his grandson and successor in the Dcwpnshij^. 

The case of the Defendants is also that the sunnudy 
‘as it now exists, has been tampered with, but* th^y 
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ca^ks in thk privy council 

contend that this tampering l^ok* place*whilst the 
document was in the cii'-tody of the Sudd§r Ameens 
Court in 1842, and was the act of the’ Plaintiff’s 
agents in collusion with the Rocord-keeper; that it 
consisted only in disfiguring certain ma<terral passages 
of the instrument without altering tils tenor, in order 
to cast suspicion upon ’it, and to give colour to the 
ca?e now made against it. They also insist.ed that 
tlie present suit was barred by lapse of time under 
the Regulation of limitation. • 

It does not very clearly appear whether there has* 
been any adjudication on this list plea. The Sadder 
Adawlut treated it as decided by the Sudder A mean 

r 

against’the Defendants, who had not appealed against 
his decision.' But in the proceedings before this 
Committee there is no trace of any order of the 
on this plea against which the Defend¬ 
ants could have appealed. His final decree of the 
5th of August, 1854,. is in their favour. 

Proceeding much upon the finding of his pre- 
deoessor on the inquiry of the 30th of March, 1^42, 
into the conduct of the Record-keeper, he adopts 
the Defendants theory of the tampering, and there¬ 
upon dismisses the Plaintlffb" suit, declining to con¬ 
sider any of the other issues in the cause. He relied 

ft 

also on a copy of the lea«e bearing the Cazi's seal, 
which was given in evidence by the* AppeHanls and is 
consistent with their case. 

On appeal this deci.sion was reversed by the Sudder 
Adawlut^ whici) held that there had been a fraudulent 
alteration of the terms of the sunnud, and decreed 
in favpur of the'’ Plaintiff. On a secoqd hearing of 
the case upon a petitiTn for review of ju Igment, the 
Courf adhered to its former decisi>n, and rejected 



ox ArPEAL FROM TiiE EA^f rXDlF.S 

fipmc fresh ev^de^*ce that was tendered on that part 
of the Appellants. The propriety of that rejection is 
not now* questioned, but against the substance of the 
de^re^ of the Sudder Adawiuf, the present appeal is 
preferred. 

The d» cision*‘of the Sudden Court rests entirely on 
the ; evidence •which, in the opinion of the Judges, 
the inspection of the document and the consideration 
of its contents afforded of the falsity of the exaplana- 
tion of its suspfeious appearance given by the Ap¬ 
pellants. Their judgnient affords no ground for 
concluding that the corroborative proofs in support of 
the Appellant’s case hi^d been duly presented to 
the Court, and overruled by them. Their Lord- 
shtp|, however, think this case cannot be properly 
decided without w'eighiug the whole evidence on 
either side, and applying the pre.^^umptions from con¬ 
duct thence fairly arising, to the consideration of the 
oppoute statements or theories with respect to the 
alteration of the instrument, that have been put forth 
by the respective litigants. It may be conceded ttiat, 
in an ordinary case the party who presents an instru 
ment, w'hioh is an essential part of his ca.se, in an 
apparently altered and suspicious state, must fait, 
from the «mere infirmity or doubtful complexicn of 
his proof, unless he can satisfactorily explain the 
existing state of the document. 

But this wholesome rule admits of exceptions, if there 
be, independently of the instrument, corroborative 
proof strong enough to rebut the presumption which 
'arises against an apparent and presumable falsifier of 
evidence. * And, such corroborative proof will*bc greatly 
strengthened, if there he reason to suppose, that the 
opposite party has withheld evidence which wuu'4 
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prove Hie original condition and import of tl'ie sus-.. 
pected document- Moreover, the peculiarity *of the 
present case is, that one of the issues to be deter- *' 
mined is, vrhat was the condition of the docu^e/it 
when it was first produced by those who claim under* 
it. The . Appellants may fairly contend, that the rule 
above stated is not applicable to thehn,' iiptil this 
<]uestion has been decided against them. 

In dealing with the whole evidence, their Lordships 
will first consider that derived from the actual inspec¬ 
tion of the document. 

After close and careful examination, they are unable 

to concur in the conclusion of the Judges of the 
« 

Sudder Adawlut that such inspection alone affords deci¬ 
sive proof of positive alteration by erasure. It would, 
in the opinion of their Lordships, be a most difficult, 
if not impracticable, task, to efface by erasure, on 
pap^ r such as that on which the mnnud is written, 
words cov.ering the space w’hich a full line would 
occupy, without plainer signs of that mode of tam¬ 
pering/ than any which this document presents. 
Their Lordships would expect to find on paper of 
this quality so dealt with, more breaking of the 
surface, mofe running of ink into blots, and a 
mure decided attenuation of the i^uhstaiice of the 
paper, discernible from a view of its reverse side 
^^hen held to the light. They arcT also, struck by 
the apparently insurmountable difficully of so com¬ 
pletely erasing so many words, that no trace of 
original words or letters should be discernible* with’ 
the aid of a strongly magnifying glass.^ The nature, 
of the p.trticular paper and ink seems to*render so 
perfect an erasure ,so improbable, that success in 
the ^attempt is not readily to be conjectured. Yet 
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the fact of alteration by erasure is essential to the 
Respondent’s cas§. 

*• Again, the aiidition of a plural termination to the 
pronoui,> “ khud,'* an addition totally unnecessary on 
either theory of the original import of t!je instru- 
mtfntf is. capable of hfeing attributed to either side. 

If a fafsifiej:_pf this instrument had grammatical skill 

■ 

enough to see t+ie propriety^of converting the. 
nouns anid verbs into the plur.il, it i'> rca-»onabie lo 
suppose that lie would know, as their Lordships believe 
to be the case, that the pronoun khtid” was appli¬ 
cable to eitfier number To add a plural inflection to 
it would be to impose upon himself in that place an 
additio'i-'il difficulty. The existence of a single noun 
in the singtilar where the-strict sense required it to be 
in the plural would, in a case unattended with suspi- 
ci-oti, naturally be ascribed to oversight or ignorance, 
or to the use of a singular noun in a collective sense. 
The word Mocurredar remains in this instru¬ 
ment in the singular where the plural termination 
“ an ” shoujd have been added. This, it was con¬ 
tended,, proved that the document, as it originally 
ejcisted, had contained only the name of*a single 
person as “ Mocurredar” d'hat argument assumes 
that the. falsifiers had overlooked in a short instru* 
inent an important word, and whilst altering the 
other words, had by oversight neglected to convert 
that word into the plural. Such an oversight cer¬ 
tainly may have occurred ; but it is at least a.s 
probable a conjecture that the word sta^pd originally 
in the singular, and was either advisedly used in a 
collective sense, or was inserted by misadventure in 
the singular instead of the plural number. The words 
ill the • singular, though ungrammatical would not 
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have been inconsistent with the operation of the 
instrument for which the Appellants contend,; their 
existence now in the plural cannot be relied on 
in itself alone decisive evidence to turn the scale in a 
doubtful case against the Appellants, the {Respondent's 
theory ol trasure presenting, on the inspection, 
difliculties no less grave. The ca«e on the argument* 
founded on mere inspection cannot be Viewed as other 
than a doubtful one. 

The Appellants meet the arguments against them, 
with those which the appearance of the letters as 
bluried over and* painted, the improbability of so 
great an erasure leaving so faint a trace, and the 
presence of the trace of the letter " mim " above 
the line, afford in confirmation of their theory of 
the tampering. .The appearance of the paper in 
that part is certainly favourable to the supposition 
that that letter there existed, and its existence there 
is not reconcilable with the theory that words of 
mere description occupied originally the place where 
the disputed words are no'w found. On, the whole, 
then, the inspection appears to their Lordships to 
furnish *no certain or satisfactory grounds for deciding 
I he ca'?c. 

The next ma'erial inquiry is, what evidence is 
there as to the state of the instrument when first 

produced ? This, so far as it goes, is in 'favour of 

« 

the Appellants. If the document was ‘fraudulently 
altered by them, it must presumably have been so 
altered beftere it was produced in Court in the ybar 
It is not conceivable that they would produce 
an iftstrumf*nt destructive of their own title, which in 
the orlinary course wo-ld be examined on its 
product jor, •on th'* rhanre of he*.ng able fraudul<*nt]y 
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tp alter its tenor whilst is was in the custody of 
the , Ccurt« Again; if the alteration wa^ made 
before its^ production in 1842, the document must 
tl^en have presented appearances even more suspi* 
cious than those which it now presents; since the 
lapse ^f eighteen years, and frequent manipulaticns 
in Court, mast have tended to soften rather than 
to aggravate .tl\e marks of • tampering* Those ap¬ 
pearances could hardly have escaped the attention 
of one conversant with the Persian language who 
then examined the instrument. Sudder Ameettf 

however (a Mussulman by his name, and, therefore, 
presumably the more conversant with Persian), has 
•in a solemn proceeding declared, that he did carefully 
peruse the paper when it was produced, that it did 
not present the appearances which- it afterwards 
presented, and that, if these had then existed, he 
must have observed and would have recorded* their 
existence. He added tiiat his attention to this part 
of his duty wfts well-known. The Solicitor-General 
sought to avertd the effect of this statement by sug¬ 
gesting that the Sudder Ameen, conscious of having 
neglected his duly, sought to avoid responsibility 
by stoutly asserting its performance, and throwing 
blame upon an innocent subordinate, his Record 
keeper. It is to be remarked, however, that his 
argument assumes ti)e point in dispute, and it is 
further to die observed, that the Judge followed up 
his declaration by an important act, the dismissal 
of the Officer; and that there' is no trace of any 
appeal from that act 'to any superior authority. The 
■ argument then assumes a violation of duty, of which 
there is no proof : and their Lordships cannot treat 
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the declaration of this native Judge, so solemnly 
and piHDlicly made, as undeservingoof credit. , 

It is next to be considered whether t^ie Respon¬ 
dents have satisfactorily accounted for .the non- 
production of evidence whicli would naturally be in 
their power, and would conclusiv'elv show wllkt'were 
the terni'^ of the original grant. The evidence for the 
Respondents ^hows thr^t there was,' as in the ord nary 
course of busiuf tlicre would he, a ' Kuboolwt, 
or counterpart of the Mocuri erv lease executed by 
the grantee to the grantor. His witnesses state 
that in 1830, wlien Bahoo ^loodnarain Singh took 
the Tecka Ica^c from his father, inquiry was made 
about this Kultoolyet ; and that Nujceblali, the grand¬ 
son of 'Boy Prithee Sin^h' wiro then acted as Dewan, 
slated that it- was lost. Tire imputation on Nujeehlall 
seems to be tlial he or his grandfather abstract'ed tiris 
and other papers. 'I'he explanation, however, cannot 
be accepted as satisfactory. It is said that at the 
time it did not satisfy either the Maharajah or his 
son ; and it is not easy lo see why*the latter, who 
seeiys even then to have been sufficiently alive to his 
own interests, dii! not take other steps either to en¬ 
force the production of the paper, or to ascertain by 
other means what was the purport of the original 
grant. The statement of Nujeeblall was calculated to 
excite rather than to allay suspicion. * 

It is, moreover, difficult to co^nceive ^that, inde¬ 
pendently of the Kuboolyetf and of the copy in the 
missing register-book, there has not been in the^family 
of Maharajah Miiterjeet Singh's clear knowledge of 
the terms of the original and admitted grant of the 
tenure in question, at least during a considerable part 
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of ./lie loTig period. of enjoyment under it. ft is no 
doubt suggested that the Maharajah was, in the latter 
patt of his* life at least, incapable of attention to 
businps^ and much unde/ t)ie influence of his Dewan. 
But there is Tno proof, and hardly a suggestion, of 
s\ich incapacity i/i 1)95, or for many years after- 
wards. , ‘ • * 

It is consistent with tlie habits of men of his rank 
to attend to and have a knowledge of their affairs, 
and to hold a soft of domestic forum for the trans¬ 
action of business in their Cutcherries. The grant of 
a Mocnrrery Istemrary lease to the son, or sons of 
the Dewan, and probaoly^in recognition of his ser¬ 
vices, was an act likely to take place with some pomp 
and jjublicity.* The terms of the grant would be 
notorious to many ; they are not likely to have .soon 
slipped from the memory either of the Maharajah or 
of those of his dependants to whom they were known. 
Yet when we come to test the truth of the conflicting 
statements as to tiiose terms by tlie presumptions 
arising from the conduct and acts of both families, 
what do we find ? Their Lordships would not lay 
much stress, on the nu're fact ttiat some oi the 
family of Roy Prllhee Siaj^k continued in the enjoy¬ 
ment of thf; tenure after the death of lloonooman 
Diittf This, though primd facie inconsistent with t!»c 
Kespondel^l.^' cas(', mij;ht be referred to the favour 
-showtt ^y the Maharajah to the family of the Dewan. 
But in 1807, when the grant was still comparatively 
recent, we have the partition between the sons of Roy 
Prilhee Singh. That vvas a transaction perfectly con¬ 
sistent with the snnnud'd,s it now .stands, 1/it utterly 
inconsistenl. with the hypothesis that the grant was to 
LaiLi IJoo'iooman Dutt alone, and for life tfniy. It 
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WMs a 'transaction whidi can harSly have escaped the 
knowledge of the Maharajah^ or of those who would 
soon have made it known to him. If it were known to 
him, he could not have treated it as other than an im- 
pudent usurpation, ani an alteration of the termspf 
his grant to h s prejudice effected hy his Dewan^ un¬ 
less he was conscious that it was in fact consistent with 
the true import of the grant, and authorized by it. 

Again, this partition was clearly know'n to Baboo 
Moodnarain Sin^rh when he commenced the suits of 
1841, if not when he took the Teeka lease in 1839. 
The very form of Ins proceedings recognized this parti¬ 
tion, and admitted the subsisting rights of MocurredarSt 
though long alter the death of Lalla Iloonooman Dait^ 
and this at a time wh-^n he was hostile to them. This 

V 

act of his is conceivable if the terms of the grant 
were known to be what the Appellants say they were ; 
inconceivable, if they were known to be what the 
Respondent says they were ; and highly improbable if 
they were then doubtful. 

It is also obvious that, when the pArtiiion took place 
between Baboo Moodnarain Singh and his brother, the 
traditions and belief of the late Maharajahs family 
must have been in favour of the existence of a valid 
Mocurrery tenure in these lands; and the fact that 
they were held in severalty by the dividrd branches of 
Roy Prithee Singh% family must have been notorious. 

Here again is a solemn act of the grantor'* family 
which i$ consistent with the Appellants' case, and 
inconsistent with that of tlie Respondents. The 
evidence of the Respondents' witnesses as to tho 
Kaboolyet^ is also inconsistent with a stategient in his 
pleadings concerning them, which remarked upon 
by Mr. Rarsyth in his reply. 
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Th^'r Lordships think that by tho presumptions 
'thus arising from the acts and conduct of the parties 
^during.a long series of years, this case must be de« 
cided. They do not say that it is free from difficulty, 
of that.either side h*a$ succeeded in explaining satis¬ 
factorily .JJ)e state of the Persian stinnud. But 
against wlntev^r inference to the prejudice of the 
Appellants may be drawn from that circumstance 
(and it is at least doubtful whether any such can 
fairly be drawn), may be set the presumption arising 
from the non-production of the Kahoolyet by the 
opposite party. The actors in the original transac¬ 
tion are all long since dead, and the Respondent is 
seeking to recover the. property from those who have 

been for many years in the enjoyment of it. In any 
• •* 

viow of the case, he has been guilty of great laches 
in the assertion of his alleged rights. The difficulties 
(if any) which arise from the loss of evidence, and the 
other consequences of lapse of time, ought, in justice, 
to fall on him. 

It is essential to his case to establish that the 
original grant was to Latla Hoono&man Dittt alone, 
and for life only. The weight of the evidence, inde¬ 
pendently of the disputed sunnud^ seems to their Lord- 
ships to be against this allegation, and in favour of the 
title insisted upon by the Appellants; that prepon¬ 
derance of. proof is also necessarily in favour of the 
Appellants’ the’bry of the alteration of tlie document* 
•The copy of the lease, verified by the Cazi's seal, 
cannot be treated as any corroboration of the Appel¬ 
lants’ case, as there is a total absence of evidence 
concerning, the time, mode, and cause of its execution 
and presentation to the Cazi. • 

This lacing their Lordships’ view, it is unnecessary 

1 )^— 5 . 
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to ronsider whether the plea that the suit was barred 
b) 1 pse of time and the Regulations of limitation is 
still open to the Appellants, or could have been suc¬ 
cessfully maintained by them. 

Upon the merits of the case, their Lordships'pru- 
pose humbly to recommend to Her Majesty that’the 
appeal b,c allowed, that the decision ‘■of the Sudder 
Adawlut be reversed, and that of the Zilleth Court 
affirmed ; and that the Respondents do pay the costs 
of the appeal to the Sudder Adawlut and of this appeal. 


Anundmcafe Dossee and others ... Appellants. 

AND 

POORNOO Ohunder Roy and others ... Respondents^* 

On appeal from the Sudder Dewanny Adawlut at 

Calcutta, 


This appeal 

a single ‘ Judge 
Calcutta^ 


was 


brought from an order made by 
of the Sudder Dewanny Adawlut at 
dated the 19th of September^ 1859. By a 


aSth Nov., 

1861. 

Act, No. 

XVI. of 1845. 
amending Act 
No XXIX. 
of 1B41 
enacts, that it 
id competent 
to the Sudder 
Court in the 
case of the 
dismissal of 
an appeal for 

want of prosecution; upon the application of the Appellant within three 
months after the appeal has been dismissed, to re-admit the appeal, if 
the Appellant satisfies the Court, that the dismissal was '* occasioned by 
the default of his Vakeel, or by unavoidable accident.*' 

An appeal was made to the Sudder Court at Calcutta, but in conse, 
quence of the absence from illness of the Appellant’s Mookhiar, the 
written reasons of appeal were Aot lodged within six weeks, the time 
prescribed by Act, No. XV., of 1853, sec, 6, and the appeal was dismissed. 
Upon application for re-admission of the appeal, the evidence showed, 


* Present : Members of the Judicial Committee,-^T\\o Right 
Hon. the Lord Justice Knight Bruce, the Right Hon. the Lord 
Justice Turner, and the Right Hon. Sir John Taylor Coleridge. 

-The Right Hon. Sir Lawrence Peel, ahd the Right 
Hon. Sir James W. Colvile. 
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previcyis ordejr 06 tliat Court, dated the 2i$t of 
••1850, an appeal by the Appellants then pending in 
that Cpurt, against a decree of the Zillah Court of the 
Twenty-four Pergunnahs, was ordered to be struck off 
the ^ist.of pending ca&ses, under the provisions of Act, 
No.' XXIJL . of 1841, on the ground, that the Appel¬ 
lants’ written feasons in sjapport of their appeal had 
not been filed within the period of six weeks, the 
time prescribed by Act, No. XV. of 1853, sec. 6, and 
the same Judge^ by the order, dated the igth of 
September^ *8^9, refused to re-admit the appeal, on 
an application for that purpose made by the Appel¬ 
lants, supported by affidavits explaining the cause of 
the delay in filing the reasons of appeal («),. 

The facts of the case, so far as they are necessary 

■ 

to -the question of practice raised in the appeal, were 
as follows :— 

The Appellants were Defendants in a suit brought 

(a) Act, No. XVI., of 1S45, declares, that the provisions of Act, 
XXIX. of 1841, are inconveniently severe as regards appeals, and 
that it was expedient to mitigate the strictness thereof; and by 
sec. 1, it is enacted, that it shall be competent to 4 he Court 
which shall have dismissed such appeal to re-admit the same, if the 
Appellant shall make application for that purpose, on the stamp 
prescribed for miscellaneous petitions, within three months after the 
appeal shall have been dismissed, and shall satisfy the Court that 
the dismissjfil was occasioned by the default of his Vaktel, or bv 
unavoidable accident. 
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that there bad been no wilful delay, and that the Appellant was in 
ignorance of the fact of the reasons of appeal not having been filed. 
Held, reversing the decree of the Suddfr Court, that such circumstances 
coni^tituted a case of unavoidable-accident,” within the meaning of 
the Act, No XVJ of 1845, the appeal ordered to be re-admitted oa 
the file of pending causes, 

.In reversing the decree of ihc 'Sadder Court, tl.e order of that Court 
that the costs of the application to re'-adngit the appeal should be paid by 
the appellants, was coufirmed I but as the Appellants were .successful in 
obtaining a reversal of the decree of the Court below, the costs of the 
appeal in England ag.iinst such decree were ordered to be paid by the 
Respondents. • 
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them by the Respondents in^ the Court of the 
Sudfl^r Ameen of the Twenty.four PergunnahSf and 
appealed to the Sudder Dewanny Adawlut from the 
decree of the Sudder Ameen, made on the 23rd of ' 
September The petition of appeal was lodged 


on the and of October^ 1858. 


Qn the. and oi April, 1859, the Deputy-Registrar of 
the Sudder Dewanny Adawjut passed an* order in that 
appeah calling upon the Appellants, pursuant to the 
provisions of 6th section of Act, No. XV. of 1853, 
to prefer their grounds of appeal from the decision of 
the Lower Court within six week s. The Appellants 
failed to do so within that time, and on the 3rd of 


yune, 1859, the Deputy-Regisjtrar made an order as 
follows ;—" Although six weeks had expired from the 
j8th of April, the day on which the notice (pur¬ 


suant to the above order of the and of the same 


month) was affixed, yet the Appellants have not filed 
their grounds of objection and reasons of appeal* 
Wherefore, the Appellants having neglected to pro¬ 
ceed with the case wdthin six weeks, and it being 
considered liable to be struck off the file according 
to the provisions contained in Act, No. XXIX. of 
1841, it is ordered, that the case be referred to the 
Judge now sitting in the miscellane ous department, 
for his orders to strike it off the file of the Couft.’^ 

Accordingly, on the ist of June, 1859, the matter 
came before Mr. Samuells, a Judge* of the‘ Sudder 
Dewanny Adawlut, who, ordered the case to be struck 
off the list of pending causes. 

It appeared, that the Appellants were kept in igno- ‘ 
ranee by their Mookhtar of these proceedings; but as 
soon as they were made aware of them, they applied 
in the usual manner to have the appeal re-aclrnittcd, 
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and filed two petitions for that purpose, dated respecU 
iy^ly th« 7th ©f July^ 1859, and the 20th of the same 
month, ^hese petitions stated that the Appellants 
had not'been guilty of any negligence, that they had 
retained Vakeels previous to the notice being affixed; 
and tliat’the default was occasioned by the severe 
illness and'^nhse^ice of their Mookhtar^ to whom was 
confided the. conduct of the appeal; that the AppeU 
lants were altogether ignorant of such illness and 
absence, and to the non>filing of the reasons of appeal 
within the presQribed period, and they prayed that the 
Court would overlook the default of lapse of time, 
agreeably to the provisions of Act, VIII. of 1859, sec. 
347, and re>admit the appeal case to the hie. The Ap¬ 
pellants hied an affidavit in support of this application, 
in which, after stating the imformation which they had 
then recently received of the illness and absence from 
Calcutta of their Mookhtar and that they were wholly 
ignorant and unacquainted with what had transpired 
concerning the appeals, until the 35th of yune^ 1859, 
when theyk received a letter from a third party inform¬ 
ing them that he had heard their appeal bad been 
struck off, deposed that they had caused inquiry to 
be made as to the truth of the statement of the 
Mookhtdr^ concerning his departure from Calcutta and 
alleged illness at Hooghly, and believed both the cir- 
cumstahces to be truej but that, even if true, it was 
the bgunden duty of the Mookhtar to have given them 
information when he left Calcutta for Hooghly y so that 
fhey might themselves have taken steps for filing 
their grounds for appeal in due time ; which "notice, 
however, he wholly omitted to give; that whilst be¬ 
lieving 'the probability and truth of the statements 
of the Mookhtar y they also.laboured under the appre* 
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hension that the Mookhtar might have been tampere (3 
with by, the Mookhtar or agents of the Respondent*; 
but whether that was so or not, the result Vas, that 
their interests had through the conduct of the 
Mookhtar^ amounting either to unavoidable absence 
from illness, or from wilful neglect df duty,-been 
sacrificed, and they had been debarred, without any 
negligence on their part, from prosecuting th§ appeals 
before the Sudder Court, in cases relating to disputed 
property of the value exceeding a lac of rupees. 

On the 1st of July 1859, and petKiing these pro¬ 
ceedings, Act, No. VIII. of 1859, the new Code of 
Civil Procedure came into operation, which by section 
347, provides, that “ if an appeal be dismissed for 
default of 'prosecution, the ‘Appellant may, within 
thirty days from the date of the dismissal, a'pply to fhe 
appellate Court for tlie re-admission of the appeal; and 
if it shall be proved to the satisfaction of the Court 
that the Appellant was prevented, by any sufficient 
cause, flora appearing when the appeal was called on 
for hearing, the Court may re-admit the appeal.” 

On the 30th July, 1859, by a proceeding held by 
the same Judge, it was ordered that the Mookhtar 
should file an affidavit in the matter, 

.An affidavit of the Mookhtar was filed, which 
stated that be acted Mookhtar for the Appellants, 
that within ten days after the date of the decree of 
the Sadder Ameen, under the instructions of tHc Ap¬ 
pellants, he caused to be lodged a memorandum o| 
appeal in the Zillah Court against the decision, on 
their part ; that after the appeals had been lodged in 
Zillah Court, he only waited for the usual Ishtihar 
to be issued from the Sudder Court to sign the Vfikee- 
lutfiamahsj and had retained pleaders; that up to 
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the i6th ^prily he was in daily attendance at the ^ 
Sudder Court for the purpose of ascertaining if such 
Ishdihar had been issued, but that none having been 
up to that date issued, and jiaving received intelligence 
of the*dangeTrous illness of his son, he abruptly left 
Calcutta for 4118 family house at BuriporCy in the 
District of Hooghl^y where he afrived on the 17th of 
Aprily and tlien found that his son was under medical 
trsatment and seriously ill, so much so that his 
personal care and* attendance became absolutely 
‘necessary, and that he accordingly attended on him 
up to his death, which took place on the 30th of 
April ; after that date he himself fell dangerously ill, 
and continued in such state, quite incapable of attend¬ 
ing to any business, until the 17th of yuney when he 
returned to Calcuftay and there, for the first time, 
leariit that the Ishtihary calling on the Appellants, his 
employers, to file their grounds of appeal, had been 
issued on the i8th of April, and that the six weeks 
usually allowed -for filing the reason of appeal from 
the date of the Ishtihar, had run out, and that, *for 
such default of prosecution 011 the pirt of the repre¬ 
sentatives of Muttyloll Seal, deceased, and also of 
Sreemutty Doslee, the two appeals had been referred 
to the Judges of the Sudder Court for the purpose of 
being struck * off. That, on obtaining such informa¬ 
tion, he filed §. Vdheelutnamak in the case on the 20th 
of Jufte, 1859, and that the two appeals were struck 
off the file on the following day, the 21st of /««#, 
18.59. That when he left Calcutta, on the i6th of 
Aprily he gave no information of his departure to the 
Appellants, as he* fully expected to return to Calcutta 
in a few days; but that, owing to the severe and fatal 
\lluess of his son in the first instance, and hisown 
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personal illness in the second, Ibe *was detained at 
Hooghly until the 17th of June^ as before«stated, and 
whilst so absent, he failed to communicate to Jthe 
Appellants, either the fact, of his departure or his 
illness, of neither of which circumstanced they had 
any information or knowledge, until after the appeals 
had been struck off thd file for want • of prosecution. 
And he admitted that it had been entirely owing 
to his culpable but unintentional neglect that the 
necessary steps were not taken* for prosecution of 
the appeals, the duty connected with which solely* 
and exclusively devolved on him as Mookhtar^ and 
that the appellants were wholly ignorant that the 
appeals* had been struck off, until they learnt the 
intelligence from other source’s, which l-ed to the dis¬ 
covery of his neglect and inattention to their interests, 
which, caused his dismissal from being any longer 


their Mookhtar. 

on the i6th of September^ the hearing of this appli¬ 
cation took place before the same Judgt: in the Sudder 
Defoanny Aditwlut, when that Judge made an order re¬ 
jecting the application for the re-admission erf the 
appeal, stating his reasons as follows :—“At the first 
hearing of the petition, it was contended for the Pe¬ 
titioners, that the application might be re-admitted, 
under the provisions of sec. 347 of the Jjew Code of 
Procedure, on the Petitioners showing sufficient cause," 
to th^ satisfaction of the Court, for their default. 
But the Court were of opinion, that as the* default 
had occurred prior to the enactment of the New 
Code, and was a totally different description of 
default from that treated of in sec. 347 of the C^e, 
the petition must be disposed of in accordance 
Wjth* the provisions of th; oil law. The Peti* 



ON APPEAL FROM THE EAST INDIES. 


33 


tinner’s pleaders were accordingly called upon to 
satisfy the Court that the dismissal of their ..appeal 
Khd been occasioned either by the default of the 
petibioi^er’s Vakeel^ or by* unavoidable accident the 
only conditions on which, under the stringent terms 
of Act, NoTkxW. of 1841^ and Act, No, XVI. of 
1845, the.Courf were empowered to re-admit a case 
which had been dismissed for default. It was argued 
for the Petitioners, th.at the affidavits in the case were 
uncontradicted, and disclosed a clear case of acci¬ 
dental default, for which his client was in no way to 
blame. The sudden departure of the Mookhtar^ 
w'ithout notice, his unexpected detention,. and his 
unlooked-for illness, were all, it was s^id, facts which 
would, come under the category of ‘ unavoidable acci¬ 
dent and, on this point, the case of Gooroo Pershad 
Dutt^ decided on the 7lh of Marchf 1849, 

Sconce^ was quoted. On the other hand it was con¬ 
tended that, even if the Court did not look upon the 
case as one of unavoidable accident, it w'as, on the 
face of it, a default of the legal agent ol the Peti¬ 
tioners— the person who was employed in the conduct 
of the suit, .and who w'as standing at the time in the 
place of the Vakeel, A liberal construction of the 
law', such ^s, it was urged, the Court should put 
upon the Act,, w'ould, therefore, it was said, allow 
the same effect to* the default of -Mookhtar in this 
case as to the default of a Vakeel ; at d the case of 
Gudadhur Purshad Tewarree v. Moosumat Soonder- 
kaomaree (6 Moore’s Ind, App. * Cases, 201) was 
.‘quoted, to show that in the case of a rule regarding 
default, equally stringent with Act, No. XKIX. of 
1841, the privy Council refused to constriie the rule 
' harshly to the injury of the Appellants! The 
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Courts the teamed Judge observed,' are; always 
Anundi^eb disposi d io deal with cases, in which the default does 
Dos&bb jjqj appear to be wilful, as Jeniently as the Taw will 
Foobno* permit them ; but, at the same time, theyare*bdund 

y M DBR 

Rov. to take care that any idea they may form of the, 
hardship of a case shaH not induce, tjiem to strain 
the law in favour of one party to the detriment of 
the other. To entitle him to claim re-admission for 
his appeal, a Petitioner must shpw that his case 
comes fairly within one of the two classes to which 
the law extends its indulgence, vtjg, defaults occa¬ 
sioned by the conduct of his Vakeel^ or hy unavoid¬ 
able accident; and, in all’ cases, he must satisfy the 
Court that he himself was not to .blame. Now, 
after a full consideration of all that has been*urged 
for the Petitioners in this case, I do not see how they 
can successfully contend that the default was attri¬ 
butable to any other cause than their'own gross negli¬ 
gence and lax habits of business. Hers were men 
who* had cases in Court, involving large sums of 
money, who reside in the immediate neighbourhood 
of the Court, and are aware, or ought to be aware, of 
the very stringent law which enacts that any suit 
not prosecuted for six weeks shall be ‘ dismissed, 
and yet they leave everything in the hands of a single 
Mffokhtar, do not send for hjm 'for ,months, or 
make a single inquiry how the case was going on. 
Had they placed their case when they appealed, in the 
hands of the respectable Vakeels whom they employed, 
with instructions to file the grounds of appeal at the 
proper^ tinoe, and to conduct their case through all'its 
stages, they would have been perfectly ^fe ; but, like 
many of the suitors in this Court, they'preferred, for 
reasons best kifbwn to themselves, to defer filing the 
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yuiieelMinamah till the latest moment, an4 in the i8is«. 

'meaatitne entrustfd the matiagement of their trase ip AKeNDJcovEa 

» MaakXiMrf .over whom they appear to have eabencised J>o»sb* 

neither Vheck nor control. This, it appears to me* Pooehoo 

^ 1^ 11M ■Ysaaa 

Is the very conduct against which the steingent provU Kqv. 
sflonsaof Act, No. XXl^. of 1841 are levelled—’the 
failure of jsuitors either to use diligence themselves in 
the prosecution** of their suits, or to employ. Vaketls 
of Court .who ihay take the necessary steps for them. 

Act, No. XVI. of 1845, allows the suitor to plead the 
default of his Vakeel^ but of no other person. The 
Maokhtar is not a legal agent, recognized by the law, 
and cannot claim, under any circumstances, to stand 
in the shoes of the Vakeel. He is merely the pri¬ 
vate servant of the suitor; and the default of the 
Mookhtar is, in the eye of the law, the default of the 
suitor himsetf. The only plea which the law allows 
a party to a suit to put forward in exculpation of his 
own default, is that of unavoidable accident; but, as 
I have already intimated, I can see nothing ©f the 
kind here. Jt was not accident which caused the Peti- 
ti<Biers to leave their Mookhiar to deal with the case 
as he thoi^ht proper, without talcing < the ordi¬ 

nary precautions in the matter tbemselvts; and it wwm 
not accident which led to the Meokktar^s absenting 
hi.nself without notice, or to his masters permitting 
his absence to pass unobserved. It was nothing, 
on the part. of both masters and servant, but 
extreme * negligehce and unbusiness-like habits. 

Th^ cases which have been quoted in support of the 
Petitioners' application are quite irrelevant. In that 
of i^eervttfpershad Dull, where the Appellant, residing 
•in the 9 fcfitssii, despatched a servant with a Meakh- 
farniamak, and the papers b! the case to Calcutta^ 
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i8<^i. that he might appoint a Vakeel^ and the Mookhtar 
Anundmoveb on.the road, the Court, aftes taking evidencej 

Dossbb jigid tQ be a case of unavoidable accident, for which 
PooBNoo the Appellant was not to blame, and replaced his 

Roy. suit on the hie. The case was precisely as if the 

Appellant himself, journeying* to Calcutta to appeal, 
had been struck down by sudden illness. 'It is ^ 
scarcely* necessary to poipt out how Very w’idely that 
case differs from the present, wdiere there is apparent, 
a long course of negligence, and where the Petitioners, 
had they used ordinary vigilance, would have ascer- 
tained the absence of their Mookhtar in time to take 
the necessary steps for prosecuting tlie appeal them¬ 
selves. The case of Gudadhur Purshad Tewarree v. 
Moosumat , Soonderkoomaree) and the case of Seto 

Lutchmeechund Seto Zoramur Mull (6 Moore's 

* • 

Ind. App. Cases, 204), rather make against ^ the 
Petitioners than otherwise, as they show that the 
Privy Council would not have relaxed the rule 
referred to in these decisions, except under the very 
special circumstances which the cases . The 

dismissal of the Petitioners' appeal, then, being neither 
occasioned by the default of their Vakeel, not by un¬ 
avoidable accident, but purely by their own inexcus¬ 
able negligence, the application is necessarily re¬ 
jected, with costs." 

The present appeal was from this order. • 


Mr. Forsyth Q.C., and Mr. ^ Leith, , for the 
Appellants. 

As the affidavit of the Mookhtar sufficiently* e^t- 
plained the cause 0/ the delay in filing the reasons of 
appeal within the period of six weeks, the limit pre-. 
scribed bv; the Act, No. XV.of 1853, sec. 6, th^ refusal of 
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the Judge to re-admit the appeal to the list of pending 
causes ii]3on a mere question of procedure, on the ground 
th'at the default must be occasipned by the “ Ftr/ceel,’* 
or by “unavoidable accident,".was erroneous and can¬ 
not be upheld. The alleged default of the Appellants 
on keefount of which tlleir appeal was dismissed, was 
.caused' by .“.unavoidable accident" w'ithin the mean- 
ing of the Act, N’o. XVI. of 1845. According .to the 
equitable 'construction of that Act, a party who suffers 
from the default of his Mookhtar^ under such circum¬ 
stances as existed in this case, is entitled to the same 
indulgence as if the negligence had been occasioned 
through the “ default of his Vakeeiy and we submit, 
that the ruling of the Sudder Judge was wrong in 
holding that the Act did <001 apply to the default of 
a Mookhtar, Again, the Judge was wrong in his 
judgment, in holding that the provisions of sec. 347, 
of the Act, No. VIII. of 1859, which contains the 
new procedure of the Court and came into operation 
on the ist of Jidyi 1S59, were not applicable to the 
present case.^ 
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Mr. Andrew^ for tlie Respondents. 


The decision of the Sudder Ji*dge upon the question 
now raised,* is in accordance with the law as it stood 
at the time of the App-tHants’ default. They failed 
to file their grounds of appeal within the prescribed 
time, and that'default was solely attributable to their 
own gross neyigence. It cannot be successfully 
urge 9 , that the evidence adduced by the Court below, 
with a view of inducing that Court to re-admit the 
appeal, disclosed sufficient grounds to entitle them to 
the indulgence they asked. The Act, No. XIV. of 
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18454 £oisnaPrat«s two instances only where reiiel can 
g^ven; first, default of the V<>^eel^ and, aecjBodJy 
tinavoldaWe accident, neither of which * Instaaees 
can be construed to apply to the present case * 

r 

The Lord Justice Knight Bruce ; 

The evidence shows that this is a case *01'“ unavoid¬ 
able accident ” and is within the provisions of the ist 
sec. of the Act, No. XVI. of 1845.. The decree of 
the Court below, therefore, cannot stand; and we 
shall humbly advise Her Majesty to reverse it. As 
to the costs of the application in the Court below, 
their Lordships are of opinion, that the Court below 
was right in ordering them to be paid by the Appel¬ 
lants, but the costs of the appeal must be paid by the 

■ 

Respondents {a). 

{<) In the case of Stvimnit) Xhssee Poornoo v. CA-um^r 
’ and others, the circumstances of which were exactly similar with 
the above case, and which was heard by the Judicial Committee on 
the same day, a similar order was made, re admitting the appeal. 
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Ranee Covvulbas Koonwur 

. .* anp 

Baboo Loll Bahadoor Singh 

and others 


... Apptllunt, 


Respondents.^ 


On appeal from the Sndder Dcwanny Adaivlut at 

Calcutta. 


Heard Vr-//7r/e. 


This was a suit brought by the Appellant agaic^&t 
the Respondent, Bahoo Loll Bahadoor Singh^ and 
Baboo Bhowance Pertaub Singh^ for himself, as 
guardian of Baboo yobraj Singh, his minor son* The 
chief object of the suit was to obtain a declaraition 

of the Court on the construction and effect to be 

• 

® Present : Members of the Judicial CffmmiV/w,—The Bight 
T!on. Lord Kingsdown, the Right Hon. the Lord Justice Knight 
Bruce, the Right Hon. the Lord Justice Turner, and the Right 
Hon. Sir John Taylor Coleridge. 

^55^55(7^5,—TJie Right Hon. Sir Lawrrence Pee), and the Right 
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Construction 
of an /*ror- 
namah, or 
deed of agree* 
ment and 
partition, of 
an ancestral 
estate, among 
several bro¬ 
thers: Held 
that the terms 
of the deed 
were not re¬ 
strictive upon 
the power of 


Hon. Sir James Wt Colvile. to alienate his 

separA'tcsharc. 

A , one of 

the brothers, had his share registered on the CoUector's Books as owner, 
and by deed of sale conveyed such share to his daughter, who was 
also bis heir. The Collector, upon the objcctioo of one of A*s brothers, 
(who denied A.*s right to'alienate, on the ground that it tvas ancestral 
prop«tiy,) refused to register the daughter's name as proprietor. Held, 
that the Collector was bound by Reg* Vllj. <rf l8oo, sec. 21 , to 

register her name as purchaser, but that such mutation of name was to 
be without pnejudice to the question of the right of succession. 

It is beyond the power of the Court to make a declaration in a 
decree, upon a point ant recorded in the isswa, ns required by B$n. Reg. 
XXVI. sec. lo, of i8i4- 



CASKS IN THE PRIVY COUNCIL 


4 <^ 


1861. 

Ranks 

COWULBAS 

Koonwur 

«. 

Baboo Loll 
Bamaooor 
SiNOH. 


given to Ikrarnamah, or instrument oT agree¬ 
ment and partition, executed by four ’’brothers 
named La// /sa/tadoor Singh, Bhowanee Periauh SittgJf, 
Run Bahadoor Singh, and ,Odey Pertaub Siffgk, 
and raised the question o( the power of* Baboo- Lo/l 
Bahadoor Singh to alie nate his sharp of the ancestral * 
property which was formerly jointly held ^by him¬ 
self and brothers. The suit was instituted at the 
instance of the Government Commissioner of Re¬ 

venue, who refused, without a deefsion ol the Civil 
Court, as to tl.e construction to be put on the 
Ikrarnamah, to affirni an order of the Collector, which 
directed that the name of the Appellant as purchaser 
should be • suhstituled in the Collector’s books for 
that of Baboo LgI/ Bahadoor Singh, the tender o| the 
moueahs, or villages, ihe .‘'uhject of the suit. 

The facts s^ ere ihe.st* : 

The above-named four brothers were Hindoos, and 
in joint possession as co-sharers of cerlain landed 
properly, consisting of numerous mouzahs in Zi/- 
/ahs Behar ard Skahabad, and being desirous 

of effecting a jiarlition and division of tlie same 

among themselves, executed, on the 22nd of Oc¬ 
tober, 1845, I/irarnamah, which was duly re¬ 
gistered. ^ 

This /krarnamah was in these terms Whereas, it 
is mutually necessary for us to divide by lot* villages, 
properties and revenues and ma/Biana of the minqhee 
villages, or Pergunnah Ceris and Kotumha, in Zi//ah 
Behar, and of the settled villages and maii/:ana ol the 
minakee villages of Pergunnah liavel/ee Ruhtans ' cA 
ZtUak Skahabad, and of the Moctirrery villages in 
Pergunnah Puliamon, and of the lands G\trbagh in 
Maorarpeor, in Pergunnch Gy ah, and of the debts of 
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Mahafuns and the gurpeshgee of Tikadars, etc., for this 
purpose a Punchayet has beeti appointed, viz. 

Sheenmntk Ram thunder Bhartee, Baboo Tejnarayn 

• # • 

Singh^mBaBoo Bishen Nath Singh, and Baboo Daad 
Bakadoor Singh, and we have filed an Ikrarnamah 
punchayuttee (arbitration bond) before the Punchayet, 
under our signature* but on account of the non^ 
fuIfUment"'of .the conditions of said Ikrarnamah, 
the said inemjbers of the I^unchayat have declined to 
act. Now, with our voluntary and free will, in the 
presence of La/a Dabee Purshaud, our Mookhtar, 
we have submitted a (specification) of the 

villages and of the malguzary, after giving a de* 
duction of mouzahs Tehrah and Bhorosah and Sa** 
dusee, uslee and rujokee and muhdowah, uslee with 
dakhillee of Pergunnah Kotumba in Zillah Behar, and 
of Mouzahs Sumhona and Koremaka, Pergunnah 
flavellee Ruhtans in Zillah Shahabad, all of which 
belong rightfully to Baboo Run Buhadoor Singh, that 
is to say, in right of primogeniture, and the debts of 
Mahajuns, gurpeshgee, of Tikadars , etc., and each 
sharer has obtained the hyut-bundee, and is in posses¬ 
sion of the share accordingly. Under these cir¬ 
cumstances, there is no dispute or contention existing 
with reference to the partitioned villages, and the 
debts of Afahajuns, etc. The malguzary of Mouzah 
Duldhar and mouzah Daoodpoor, appertaining to 
Havetlee Ruhtans, according to the ticca writing of 
the Tikadars^ down to the Fuslee year 1255, is col. 
lected, and each sharer is to take an equal share of 
*it. From 1256, we shaH continue to make collec¬ 
tions of the malguzary of the villages, as mentioned 
in the hyut^bundee. We, therefore, declare and give 
in writihg, that in case of necessity, we fo*ur brothers 
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itdi. are competent, in order to liquidate expenses, debts 

Ranks of malgusary, debts of Mahajuns, etc,, in case of ourr 

^oow^uR having no > means at hand, to make alienations in the 
Baboo* Loll think proper of shares of Our villages, 

Bahadoor by deed of irreversible kahala^ byhil wu^a, mortgage, 
ijarah and zurpeskgee, bhurna^^ etc. We shall ^orw 
tinue to pay debts of Makajuns, zurpeshget^ of Tika^ 
darSf etc., in proportion assigned in the kyui-bundee 
to each sharer, and whatever besides becomes payable 
during the period of coparcenary. We, nor our 
heirs, shall make any objection in tespect of the deed of 
bkurna, burmahurree^ tamussaoks^ bybihmuffa^ ijarah^ 
tunkhahee chittees, and receipts, bearing date previous 
to this Ikrarnamak, Cases which are pending or will 
be brought in the Civil Courts, Foujdary Courts, 
Collectorare, and other Lower Courts of the Zillak 
and in the Sudder, during the penod of coparcenary, 
the expenses of the prosecution and defence thereof 
are chargeable to alt four brothers ; should any of us, 
declarant or our heirs, swerve from these conditions, 
in that case the said objection will become void.’^ 

After the execution of the Ikrarnamah the* brothers 
individually exercised acts of ownership over their 
several separated shares, some of them selling the 
mouzahs assigned to them. 

On the i6fh September^ 1848, Baboo Loll Baha* 
door Singh having no male issue, sold the mouzpks in 
qiiet^tion in this suit, constituting his share of the joint 
estate, for the sum of Rs. 75,501, to -his daughter, 
the Appellant, and at the same time executed a deed, 
of sale, which was registered in the office of the Re¬ 
gister of deeds of Zilla Behar. 

The ordinary petition was presented to the Col- ‘ 

t 

lector by the Appellant and the vendor, stating^ the 
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p^rclhase. and deed aforesaid, the payment of the x86i. 
purcbase,money, and the possession of the Appellant, 
and praying that her name might be recorded in the 
CollPctfirate in place of that of the vendor on his 
assent at the tinje given. Bhowanee Purtaub Singht ^ bahadcw ^ 
one of the . vendor’s brolhers, thereupon 'filed a Sinoh. 
petition of objections, on behalf of himself and his 
minor son, alleging that Baboo Loll Bahadoor Singk 
had no power to alienate by sale ancestral pro¬ 
perty in favour of the Appellant during the lives of 
the Petitioner and his son, and praying that the 
name of the vendee might not be recorded. After^ 
wards a second petition was filed by the same partyj 
referring to the terms of the Ikrarnainahj and con- 
tendiifg that only conditional Sales>«*namely, for the 
liquidation of debts and Government revenue, were 
permitted under that instrument, and that, therefore, 

Boboo Loll Bahadoor Singh was not competent to make 
any alienation.* The vendor filed a petition by way of 
answer, in which he stated, that he and his brothers 
were separate, and that their property had been di¬ 
vided among them, and that sales had been made by 
them severally of mouzahs out of their respective 
shares, and that the names of the purchasers had 
been duly recorded in the Collectorate, 

The heaang of tbe petitions took place before the 
Assistant Collector, when that Officer ordered as 
foliowif" Whereas it appears from a copy of the 
Ihrarnamah filed by the Mookhtar of the objector that 
it has reference only to the fact that a sale is allow'able 
for liquidation Of debt under decrees, etc., and in the 
bill of sale ^adduced by the Petitioner there is no 
mention of * necessity' for making the sale. Under 
these circumstances, the vedor is not competent to 
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• ' a 

makt any alienation. Ordered, thereto re, •that ihie 
case be struck off the hie." , 

The Appellant appealed fsom this decision to the 
Collector, and on the 23rd of December^ the 

hearing, of the appeal took place, v^hen the Collector- 
referring to the terms of t'he fkrarnamah,' declared the 
competency of the vendor to alienate the mouzahs 
sold, reversed the decision of the Assistant Collector, 
and ordered, to the effect, that the name of the vendor 
should be struck out from the Government records, 
and the name of this Appellant as the purchaser 
should be substituted. The objector being dissatis- 

o 

tied with the order, filed a petition of appeal in the 
Court of the Commissioner against ’this decision. 
The hearing of the appeal took place before the 
Commissioner on the 3rd of yune, 1851, when by a 
proceeding of that date he declared, that the muta¬ 
tion of names was not valid ; and that, although the 
Collector in his proceeding had declared the com¬ 
petency of the vendor to alienate the share sold 
under the Ikrarnamah^ and ordered that the name 
of the female purchaser might be registered, and that 
of the vendor struck off, yet that a decision on the 
terms of the Ikrarnamdh rested with the Civil Courts. 
Hence, in the opinion of that Court, the Collector's 
order could not be admitted or confirmed,* and it was 
ordered by the Commissioner that the Collector's 
order, dated the 23rd of December^ 1850, *be re¬ 
versed. 

In consequence of this decision of the Commis¬ 
sioner,* the Appellant brought the suit^ from which 
the present appeal arose against Baboo I.0II Bahadoor 
Singh and Bkowdnee Pariaub Singh, and his minor 
son, Jobrffj Singh. In the plaint the Appellant stated 



ON APPEAL FROM THE EAST INDIES. 


45 


th^t the mouzahs were held by the Defendanf, Baho 9 
Loll Bahadoor Singh as his own absolute property 
under the partition and division aforesaid, and the 
Ikrdrtmmah above mentioned; that he sold the same 
.under' the .j:e.gistered deed of sale, and for the con* 
sideration aforesaid, to the Appellant, who was put 
into possession,*and then still* continued in possession 
thereof. The plaint further stated the proj;eedings 
before the Assistant Collector, the Collector, and 
Commissioner, submitting that the order of the 
Commissioner was opposed to the provisions of sec. 
21, of Bon, Regt VIII. of 1800, and precedent, No. 4, 
cited in the Circular Order of the Sudder Board of 
Revenue, dated 25th of March, 1851 ; and prayed 
thaP orders might be passed by the Court to have 
the Appellant’s name recorded in the Collectorate 
in place of that of the vendor, in respect of the 
mouzahs, 

>The ans\}rer of the Defendant, Bhowanee Purtauh 
Singh, after objecting that certain mouzahs of Zillah 
Shahabad were left out of the plaint, and the omission 
of mention of the price of each mouzak, insisted that 
the record*of name was Intended for the person in pos¬ 
session, but that the present Appellant was never in 
possessicfn of the mouzahs, and never paid the con¬ 
sideration money* The answer also stated, that the 
mouzahs were acquired by the common ancestor of the 
foor brothers; and it submitted, whether by law an 
ancestor had the power directly or indirectly to make 

alienations in face of the real successor, and to his 
* 

deprivation. It then stated, that of the brothers only 
one, viz. the Defendant, had male issue, «and insisted 
that the Ikrarnamah only permitted a sale to pay re¬ 
venue or other debt of the sharer. ’ . 
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The answer of the Defendant, Bc^boo Uahadaor 
Singhi supported generally the statements in ^he plaint 
and expressed assent to the mutation of name prayed 
for therein, praying that he might be dismissed «the 
suit, with costs, having been made unnecessarily a 
party. 

The replication stated*, in respect * t6 the Ikrar* 
ne^mak referred to in Bhowanee Pertaub Singh's 
answer, that it nowhere contained a condition that 
a brother was not competent to klienate property 
mentioned in that instrument or otherwise, when he 
had brothers or nephews alive, but that rather the 
whole tenor of the deed wa**, that such sharer was 
competent to make alienation of his share. 

The pleadings' having been closed, the* usual pro¬ 
ceeding by the Principal Sudder Ameeny under sec. 
10, Ben, Reg. XXVI. of 1814, took place, when the 
issues to be tried in the suit were recorded as 
followsPleas in bar in admission of suit.—First, 
is this suit admissible or not, according to Circular 
Orders of the nth of January^ ^839, and the 30th of 
Septembert 1847,05 certain mouzahs of Zillah Shahabad 
have been left out from the plaint; and also whether 
omisslcn of the mention of the price of each mouzah is 
or is not in contravention of sec. 3, Reg. IV- of 1793, 
and reports of regular cases decided on. the lath of 
Merchy 1850, and 13th and i8th April of that year ? 
Second, is the suit of Plainti£^ claiming the record of 
lier najRe;; although out of possession of the purchased 
property, without first suing for possession, admissible 
or not? Facts arbing which require to be.determined 
in accordan<?e with clause 2, sec. 10, Reg. XXVI. of 
1814. The first point relative to fact to be detcr- 
mincd,^wHch Plaintiff may adduce and the Defendant 
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deny. First. It is to be seen first whether tl»e bill of sale 
dited ist o& Assin of the Fuslee year 1256, is correct 
Or not in conformity of Regulation, and whether the 
Plaintiff is* in possession of the purchased pro- 
perty or not; and what .is the condition of the 
Ikrat^namak j and is the vendor competent to sell or 
not; and is 'the Plaintiff rightfully entitled to. get 
her name recorded in the Collectorate or not, in 
reversal of Ae roobakaree of the Commissioner ? Is 
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the intent of the Circular Order of the Sudder Board, 
dated 25th of March,* 1851, in bar of the mutation or 
iTot? The second point relative to fact to be de* 
"termined, which Defendant may adduce and the 
Plaintiff deny. “ It is to be seen first what the form 
of sale and purchase is, and what are the terms of 
the Ihrarnamahj^and is PlaLintiff in possession of the 
same or *not, and whether the vendor is competent 
to make alienation of the property in dispute or 
not, and whether Baboo Loll Bahadoor Singh, one of 
the Defendants, ought to be exonerated from this 
claim." 

Evidence was adduced by both parties under these 
issues, and witnesses were examined on behalf of the 
Appellant, who proved the sale and purchase, and 
her actual posse'ssion thereunder. There were also 
witnesses examined on behalf of the Defendant, 
Bhowanee Puriaub Singh, in contradiction to the 
•witnesses of th( Appellant, to prove that she was not 
in possession. It was further proved in the course of 
the examination of the Defendant’s witnesses,, that 
the four brothers separated, and that a- decision was 
made among them, and that the. mounahs in :question 
fell to the lot of Baboo Loll Bahadoor Singhs * 
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iMi. The hearing of the suit took place before the Prin> 
cipal Sudder Ameen {Moulvee Sayyad, Mahamed 
Koonwor* Khan Bahadoor)^ in the Court of the Ziilak 

«• of Behar, on the 20th of August 185;}, when he 
Bahadoor made a decree in favour pf the Appellant, in the 

Singh. following terms" In this case, the claim of the 

Plaintiff is as stated above, and that the answer of 
Baboo Loll Bahadoor Singh^ vendor, is,in support of the 
plaint of the Plaintiff, and prays his owti exoneration 
from the claim; and that the answer of Bhowanee 
Purtauh Singh is to the effect that the plaint is 
irregular, by reason of omitting the moustahs in 
Zillah Shahahad^ mentioned in the bill of sale : that 

the Plaintiff is not in possession ; that no mention is 

* 

made a price; that the vendor is not competent to 
make alienation of the property claimed under the 
deed of partition, and that the vendor has'' no male 
issue, but nephews, as stated expressly in the answer. 
But no irregularity is found in the plaint, as the 
defect is cured by supply of supplementary stamps. 
This action is merely to get her name recorded in 
the Collectorate. It became necessary, therefore, 
to try this point only, viz., whether or no the vendor 
has the right to sell the property in dispute, and 
is, or is not, Plaintiff rightfully erititled to get her 
name recorded in the Collectorate, and to ascertain 
who is the person in possession of the property in 
dispute. The decision thereupon is thisThis case 
was instituted to effect the record of names in 
place of others to be expunged. The vendor 
admits the sale, and the opposing Defendant- also 
does not deny the fact of the right of the vendor, 
blit he declares that the vendor is in possession, 

i-' • * 
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which is* not established, because, by the testimony 1861. 
of witnesses on the part of the female Plaintiff, her 
possession is proved. From copies .of bills of sale, 
and rdobakarree of mutations, and documents filed by «. 
the Plaintiff, it is evident that Baboo Run Bahadoor ^baJTadoor^ 
Stn^kf and Baboo JDdey Purtaub Singh^ and the Siwh. 
opposing Defendant, have sold their mouzahs^ men¬ 
tioned in thp deed of partition, in proportion of 
shares^ mentioned in thd papers aforesaid, and the 
mutation of names has been effected, and not one of 
them has protested against it. Under these circum¬ 
stances, there appears no ground why a sale of the 
property in dispute should not be effected. The 
passage, that in case of necessity, for expenses and 
payment of revenue, and debt of Mahajuns, etc., 
and by reason of their having no cash with them¬ 
selves, the four brothers are competent, in the best 
way they are able, to raise money by sale absolutely, 
and by bjybil-wu^a, and mortgage, and by leasing out 
and by usufructuary peshgee^ etc, of the villages of 
their own shares, is mentioned in the deed of partition, 
dated the %th of Kartick, 1252, Fuslee \ and is, in my 
opinion, no bar to the sale made, but, on the -contrary, 
the clause fortifies the sale. If suoh were not the 
case, then how did these people sell as well as the 
opposing Defendant ? If this sentence, namely, *If 
sale is made without necessity, it is void, and in case 
of necessity, it should be incumbent to prove the 
validity* of the same,’ were in the deed of partition ; 
in that case there n ay have been something. Such, 
however, is not the case, nor is the word ‘necessity’ 
used in the sale of those vendors. The bare alle¬ 
gation of the witnesses of the Defendant, in respect 
of possession of the vendor, is not sufficient in 

IX—8 
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this cas6. His Thicadars have also deposed to the 
possession of the vendee. Under these circum¬ 
stances it is ordered, that this case toe decreed the 
Plaintiff.” 

The Defendant, Bhowanee Purtaub Singh, appealed 
from this decree of the Suddgr DewannyAdawlut 

The hearing of the appeal took place belore 
the Judges of that Court, consisting, of Messrs. 
Trevor, S'amuells, and Money on the. i8th of 

April, 1857, when the Court decreed as follows;— 
” On the merits it was argued by the Appellant 
that the clause of the deed of partition was re¬ 
strictive, and that the Plaintiff's father was only 
empowered to sell under circumstances of urgent 
necessity, which he was bound to prove. The sale, 
moreover, it •was contended, \\ as nnanilestly fictitious, 
no proof of the payment of the consideration-money, 
which the deed alleged, having been given, and 
the whole circumstances of the case showing the 
transfer of the property to have been merely nomi¬ 
nal. For the Respondent, it was contended, that 
these were not pleas which the Appellant, who 
had no jmmediate interest in the property, was 
competent to raise, that the Plaiutiff's suit was 
merely for registration, to which she was entitled, on 
the acknowledgment of the transfer by the vendor, 
and proof of possession of the estate, which, it was 
maintained, she had given ; that she had not*sued to 
establish her title, and that under the provisions of 
the registration law, Ben» Reg. VIII. 1800, it was 
unnecessary for her to do so. We entertain no doubt 
of the Defendant's competence to raise the question 
of the bona fides of the sale in this action. His rights 
as the nearest, or one of the nearest heirs who can 
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take absolutely after the death of Baboo Loll Bahadoor 
Singh^' are clearly attacked by the sale, and the recog¬ 
nition of her title as gurchaser and absolute proprie¬ 
tor under the purchase, which the Plaintiff seeks to 
obtain, WBClld .altogether destroy the reversionary 
interest whic;h, in the absence of a sale, the De¬ 
fendant* possesses in the property. We are not of 
opinion, that the terms of the deed of partition are 
not restrictive to the extent of compelling the share¬ 
holder, who may part with his share, to prove the 
necessity under which he acted. On the contrary, 
while recognizing the abstract impropriety of parting 
with ancestral property) except under the pressure of 
necessity, the deed clearly constitutes each share- 
holcler the judge of that necessity in his own parti¬ 
cular case ; and the particular clause quoted has, we 
think, been inserted to obviate any objection which 
might otherwise have arisen under the Mithila law, 
to sales effected by any one of the shareholders with¬ 
out the consent of his brethren. But, we .see no 
evidence in the case before us, that any bond fide sale 
has taken place ; nor do we consider that the Plaintiff 
has established the material averments on this head, 
which her plaint contains. Her averments are, that her 
father, being in want of money, sold to her the whole 
of his landed ptoperty for the sura of Rs. 75,501, and 
put the Plaintiff in possession on receiving the full 
amount of the consideration money. Now, no evi- 
• dence as to the payment of this large sum is tendered. 
Oply one witness to the deed of sale is examined, and 
he expressly says, that no consideration passed in his 
presence, when the deed was executed It is not 
even suggested from what source the daughter of the 
vendor, vdio is represented as being himself in want 
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of money, could have obtained the necessary funds, 
nor is any proof furnished that the vendor was in 
want. The evidence as to the ^Plaintiff’s possession 
of the property goes merely to show that notice* of 
the transfer was given to the tenants,, and that they 
paid their' rents in to [her* account; bu^ this is quite 
consistent with the supposition of the transfer being 
a benam^e one, and it is not shown that the money 
thus received was applied separately for the daugh¬ 
ter’s ^benefit, or indeed that she had any establish¬ 
ment distinct from that of her father. Under these 
circumstances, we cannot but regard the sale to the 
Plaintiff, and her possession under that sale, as alike 
fictitious,) and we -accordingly reverse the decision of 
the Principal) Sudder Ameetiy and decree the appeal 
with costs. 

The present appeal was from this decree. 

As the Respondents did not appear, the case was 
heard ex parte. ‘ 


The ‘ Solicitor-Gefteral (Sir R. ^Palmer) and Mr. 
Leith, for the Appellant. 


At the time’ of the alienation, Baboo Loll^Bahadoor 
Singh was separate from his brothers, having, under the 
deed of partition of the family property, held the mou- 
jsahs afterwards sold by him to the Appejlanf, his.daugh- 
ter, as his own separate and divided share ; and, there¬ 
fore, he was competent by Hindoo law, to make srfic 
or gift of the mouzahs, as his own absolute and exclu- 
sive property ; and the Appellant's name, as propric: 
tojr, ought to have been registered by thef Collector, 
pursuant to Ben. Reg. VJII. of rSoo. sec. 21, as the 
rights of succession are not changed by mutation of 
names on the registry. With respect to the title to 
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the mou$ahs^ on the* death of the Baboo Loll Bahadoor 
Singh^ intestate and without male issue, the Appelld^tt, 
as his daughter, and not his nephews, would have suc¬ 
ceeded *to* the mouaahs as heir-at-law according to 
Hindoo law, supposing^ that the sale of them had not 
been made. Even if* Baboo Loll Bahadoor Singh dnd 
his brothers ahd nephews had remained members of a 
joint and undivided Hindoo family, which was not 
the case, and that ryo partition of their family pro¬ 
perty had taken place, he, having no male issue, 
'"would have been competent, according to Hindoo 
law and custom, to alienate his own undivided share. 
It cannot be maintained, therefore, that the provisions 
of the Ikrarnamah executed by the brother-s, limited or 
restricted the power of Baboo Loll Bahadoor Singh,zs a 
divided member of a Hindoo family to alienate any 
portion of the separate share vested in him under the 
pal^ition and division of the family property effected 
by himself and brothers. Lastly, we submit that the 
ground on which the suit was decided against the 
Appellant in the Sudder Court was not open between 
the parties, having regard to the issues recorded by 
the Zillah Jifdge under cl. 3, sec. 10, Ben. Reg. 
XXVI. of 1814. 

The Lord Justice Turner: 
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Their Lordships have fully considered this case. 
They do not think it would be right for them to 
order this deed to be put upon the register in aiiy 
m.ode that would give a colour of the opinion of 
tlieif Lordships as to the validity of the deed, con¬ 
sidered withoilt reference to the clauses contaided Jn 
the partition deed ; but, with reference to the cl^^es 
in the partition deed, their Lordships agree with 
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the Zillah and the Sudder Courts’ in ..the opinion 
that those clauses did not prevent Baboo Loil Bahaooor 
Singh from alienating the property in any mode he 
might think fit. 

Their Lordships cannot agree with the decision of 
the Zillah Court, wh^ch puts the c^se upon the foot¬ 
ing of a purchase, and registration as a purchase, 
nor can they agree with the conclusion of the Sudder 
Dewanny Adawlut, which Court seems to have entered 
into a matter not very distinctly in issue in the suit,' 
and as to which there had been no points recorded. 

It appears therefore, to their Lordships, that the 
proper course to take iii this case is, to reverse the 
decree of ih^-Sudder Dewanny Adawlu/, and also the 
decree of the Zillah Court, and to declare,' that by 
the clauses contained in the deed of partition, Baboo 
Loll Bahadoor Singh w^as entitled to alienate the pro- 
perty in question, and that the Appellant is entitled 
to have her name put upon the register, but to pro¬ 
vide that the order is to be without prejudice to any 
other question of title or right that may be raised 
against the Appellant, or her representatives, in any 
other suit, or proceeding. *' 

Their Lordships do not think this a case to give 
any costs. 
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Rajah Nursing Deb ... Appellant^ 

AND 


Roy Koylasnath and others Respondents."*^ 


On appeal from 


the Sudder Djeitanny Adawlut- at 
Calcutta. 


The question in this appeal turned upon the 
construction of a simnud^ in the nature of a deed 
.of maintenance, dated the 8th of August^ * 799 » 
by which certain villages and lands were granted by 
Chytiin Singhy the Rajah in possession, to Joy Singh 
.Deby to hold '* possession of the villages, and lands, 
&c., and ^support’ his Lowahohans and Moialokans (de¬ 
pendants and relations) from generation to genera¬ 
tion,” and the point raised was, whether Joy Singh 
Deb had any power under this deed to alienate 
the property beyond the term of his own life; or 
whether, notwitlu^tanding his alienation, the villages 
and lands did not vest in his descendants ” frdm 
generation to^ generation,” they m.'iintaining such 

♦ Present: Members of the Judicial Committee ,—The Right 
Hon. Lord Kingsdown, the Right Hon. the Lord Justice Knight 
Bruce, and the Rjght Hon. the Lord Justice Turner. 

Assessorsi, —TTie Right Hon. Sir Lawrence'Peel, and the Right 
Hon. Sir James ,W. Colvilf. 


2Sth June, 
1862. 

indar 
tn possession 
by a sttnnud 
conveyed taj 
A,, as the 
head of a 
branch of the 
grantor's fa¬ 
mily, an 
estate, part 
of the Zemin- 
dary, in lieu 
of mainte¬ 
nance to 
which A. was 
entitled out 
of the Zemin- 
dary yto hold 
andenjoy pos¬ 
session, from 
generation to 
generation,” 
subject to an 
allowance for 
maintenance 
to a certain 
class of the 
family de¬ 
scribed as 


” Lowahokans and Motalokans ” (dependants and relations). A.'s heir 
.'•.rierwards alienated a p.'irt of the estate for a valuable consideration. 
Held, first* in the absence of evidence any class of persons answering the 
description of " Lowahokans Sixxdi Motalokans" (which might have created 
.a trust), that A. took an absolute estate in the lands assigned to him ; and 
Secondly, that the limitation in the sunnud ” from generation to gene¬ 
ration ” di,d not create such an estate as to operate as a bar to alienation 
by sale. , 
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dependants and relations out of profits of the estate 
so conveyed to the grantee. , 

Thf circumstances under which the* deed was 
executed were as follow « 

The villages and lands were formerly part of the 
Raj of BissenporCt of which the grantor, Chytun Singhf 
and his cousin, Radka Damoodhur Singh (descendants 
of a common ancestor named Gopaul Singh^ the, former 
Zemindar)t were in the year 1771 jpintly possessed. 

Some time after Gopaul Singh^s death,'Chylun Singh 
institutttd a suit against Radka Damoodhur Singh, for 
the purpose of having it declared that, in accordance 
with a custom which prevailed in the family Chytun 
Singh, as nearest heir, was alone entitled to the Zemin- 
dary. This claim was recognized by the Governor- 
General and the Council (who at that time had juris¬ 
diction on appeal), and who, by their, order dated the 
14th of April, 1780, so decreed; but they also, by a 
subsequent order dated the 2iist of September, 1781, 
assigned one-half share of what is called Bhutterjant 
land to Radha Damoodhur Singh for his maintenance. 

Radha Damoodhur Singh died, leaving his son, Baha- 
dopr Singh, his heir, who instituted a suit claim¬ 
ing a share in the Zemindary, which, on the 22nd of 
January, 1795, resulted in a decision of the Sudder 
Dewanny Adawlut, confirming the order of the Go¬ 
vernor-General, dated the 14th of April, 1780, the 
Court dedbring*that Bahadoor Singh and his connec- 
tio'ns were entitled to maintenance'at Chytun Singh*a 
hands, for which, if kept back, it was competent for 
him to maintain a suit to recover. Bahadoor Singh 
subsequently died, leaving his son and heir, Joy Singh 
Deb, and also leaving a half-brother of Joy. Singh, 
namcjd Rughoonath Siugk ; and the ^ provision for 
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maintenance of yo^ Sinok and his branch of the 
nftt being regarded by Chytiin Singh^ a suit was 
instituted, and yoy Singh Deb obtained a decree 
against Chytun Singh, which decree fixed the yearly 
mayite^ance to be paiti him to yoy Singh Deh, and 
the other heirs and descendants of Radha Datnoodhur 
Singh, at Rs 7 4,^00. 

Instead;^ however, of allowiilg this sum to remain as 
a permanent charge, Chytun Singh determined to ap¬ 
propriate specific villages and lands; and he assigned 
Rs. 1,500, as the provision for the maintenance of Rug- 
hoonath Singh and the branch of the family of which 
he Was the head; and, to secure it, Chytun Singh, by a 
Sunnud, assigned to Rughoonath Singh certain lands in 
lieu of the Rs. 1,500. In like manner, in orcter to pro¬ 
vide permanently for the n aintenance of yoy Singh 
Deb, and the branch of the family of which he was 
the head, and who w'ere entitled to maintenance under 
the decree, Chytun Singh, on the 13th of Sraban, 1206 
B. S. (1799). assigned to yoy Singh Deb the villages 
and lands wh*cli were the subject of the present suit, 
and the annual income from which wag about 
Rs. 2,000. 

The sunnud by which these villages w’ere assigned 
was in the follow'ing terms :—" To the seat of all 
happiness^ my grandson, Sree Sree Rajah Joy Singh 
Deb, I do hereby execute a sunnud Khooro Pood 
(deed ol^ maintenance), to the following effect 
The Zemindary of Pergunnah Bistopore, &c., were 
jointly of the late Rajah Radha Damoodhur Singh, 
•your grandfather, and of me. Afterwards, dis- 
. putes having aiisen with the late Rajah Radha 
Damoodt^i?- Singh, your grandfather, and the late 
Rajah Bahadoor Singh Deb, your father, regarding 
the Zemindary, the Zemindary of the whole Pergunnah 

IX—9 
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aforesaid has been decreed to me; but, in the said 
decree, it is Ordered that I shall have to grant *maintp- 
nahce out of the Zemindary to the ‘ Lowc^hokans' —*. e., 
members of the family of Rajah DamoodhuY Singh, 
and to the Motalokans' - 1 . jb., the dependents, of 
Kajah Bahadoor Singh. For this, according to the 
order of the Sudder Dewanny Adcmlut, it being 
necessary to allow maintenance to those 'Lowahokans* 
and *Motalokam* from the Zemindary of the Pergtin^ 
nah aforesaid, the sum of Rs. 3,500 is fixed. Out of 
this, to Sree Sree Rughoonath Singh and others, agree¬ 
able to separate Ismnuveesee (list), a separate sunnud 
of this kind has been granted for 1,500 beegahs of 
land,'in [^lieu of Rs. 1,500. Deducting that in lieu 
of Rs.Ta.oeo for your maintenance, I do give unto 
you the entire mouzahs and lands, as per schedule of 
allotment at foot. Holding and possessing the mouzahs 
and lands, &c., and giving maintenance to the 
* Lowakokans* and Motalokans on your side, 
continue to hold and enjoy possession at ease, unin- 
teiruptedly, from generation to generatton. Besides 
this, whoever has got a decree for the Dewutter shall 
hold and keep in possession separately of it.'' 

Joy Singh Deb obtained possession of the lands 
mentioned in the sunnud, and continued in posses¬ 
sion of them, and out of the income derived there¬ 
from maintained his family down to the year 1832, 
when, in payment of certain debts apd a judgment, he 
executed a deed of conveyance, by way ol absolute sale 
of the lands to one of the Respondents, named Gunga 
JVarain Roy, who was thereupon put in possession. 

Joy Singh Deb died in the year 1846, leaving .the 
Appellant's father, Cheyt Singh, his heir and legal 
representative; Cheyt Singh claimed the viljages and 
lands, oi> the ground that they were not alienable; and 
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ultimately, on the, 8th of October^ 1852, he filed a 
plaint in "the Court of the Principal Sudder Ameen of "ra’jah 
tlws Zillah Court of West Burdwan^ against Gtinga 
Narain, and Koylasnath Roy^ then in possession, „ 
praying to be put in possession of the lands, alleging Roy, 
that the lah 3 s assigned by Chytun Singh agreeably 
to the order of the fCourt Tor the maintenance of 
the relations and dependants, were inalienable, and 
could not be transferred by sale or gift. 

Gunga Narain •Roy and Koylasnath Roy by their 
joint answerjset up the sale by Joy Singh Deb to 
Gunga Narain Roy as an absolute and valid sale, 
and also pleaded the Ben. Reg. of limitations, sec. 14, 
and Illr of 1793, on the ground that there*had been 
more than twenty years’ possession ’of the land in 
question under Gunga Narain Roy before the institu¬ 
tion of the suit. 

The cause came on for hearing before the Prin¬ 
cipal Sudder Ameen {Sree Gobind Chunder Bid-- 
yarutno)f upo*n the 24th of November^ 1856, who 
decreed in favour of the Appellant (who had m the 
meantime succeeded his father), holding that Joy Singh 
Deb could not alienate any part of the lands co the 
injury of the next heirs in reversion, or charge, except 
so far as his own life interest extended ; and, further,- 
holding that the law of limitation did not affect the 
Appellant’s* claim, 'inasmuch as he had brought his 
suit within six years from the date of the death of 
Joy Singh Deb^ on which date he considered his right 
of'action first accrued. 

, The Respondents appealed to Sudder Dewanny 
Adawlutf at Calcutta ; and the hearing of th^ appeal 
took place before Messrs. Raihes, Patton^ and Torrens^ 
three of the Judges of that Court. These Judgbs pro- 
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noiinced their decree on the 29th of 1858, re¬ 

versing the decree of the Principal Sudder Armeerif and 
dismissing the suit of the Appellant. The decree was as 
follows : “ In order to determine the point of limitation 
raised in this case, it is ncces"!ary first to ascertain 
and decide whether the Lower Coui»t has rightly main¬ 
tained the inalienable ns(ture of the grant, as pleaded 
by the Plaintiff ; as, if the contrary be established, 
we consider both the evidence on record and the 
judgment of the Lower Court on the long possession 
of Gunga Narain Roy under the registered Kubala of 
1239, fully entitle the Defendants to demand the dis¬ 
missal of this claim as barred by lapse of time, without 
the Court expressing any further opinion as to the 
technical * informality of the deed under which that pos¬ 
session was originally rcq-iired. We are toI(f that 
the Zemindary of Bissenpore w-as held jointly at one 
time by Chytun Singh and i»is younger brother, but 
that, disputes occurring, Chytnn Singh sued to bold 
the estate singly, in accordance with ‘family custom, 
and 4 iis claim was conceded, with the proviso that he 
should provide for maintenance of his younger 
brother. An action was then commenced by Baha* 
door Singh for their maintenance, ani the Court 
decreed that it should be fixed at Rs. 4,200, yearly. 
When this decree was passed it would appear that 
the recipients were Singh D^b and Uughoonath, 
Singk^ the sons of Bahadoor Singh ; and on the 13th 
Sawun, 1106 B,S., Chytun Singh executed as sunnud^ 
assigning to ^oy Singh Deb certain lands and villages/ 

in lieu of the maintenance allowance fixed by. the* 
* - • * 
decree. , This sunnud recites that a separate assign¬ 
ment had been made to Rughoonath Singhi^B,w\ others, 
in discharge of the same decree, at the computed 
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value of«Rs. 4,500 pearly income, and that the grant 
to joy JSingh Deb was *for the yearly value of 
i^Ls. 2,000. Thus we see that in lieu of the yearly 
allowance, fixed by the Court at Rs. 4,200, for the 
mainte*nance of Bahadoor Singh's relations and de¬ 
pendants, lands ap^ villages were assigned by Chytun 
Singhy and the* computed yalue of thd alloviance 
reduced by the recipients to Rs. 3,500, per annum. 
This further purport of the deed has been held by 
the Lower Court tg have conveyed to foy Singh Deb 
the lands mentioned therein as a maintenance for 
himself and family, to be enjoyed by them generation 
after generation, and to be inalienable by any member 
of the family. The question which has b^en raised 
and argued before us -is whether the grant purports 
to be^a grant to the family generally, or to Joy Singh 
Deb individually, leaving him to provide for their 
maintenance from the proceeds of the property, and 
releasing Chytnn Singh from all responsibility on that 
account. Wes have no hesitation in holding that this 
last is the proper interpretation to put upon the deed. 
The deed was without doubt a compromise under the 
decree, and, in full discharge of it, 'joy Singh Deb^ a$ 
head and representative of his branch of the family, 
was the recipient of the allowance settled upon them 
by the detiPree, and in the assignment made in full 
discharge of that award his name alone is mentioned; 
and while there is no doubt that the grant was in¬ 
tended to do for the family all that the decree pro¬ 
vided for, there is none also that the grantor must 
have taken upon himself all responsibility on that 
score. The wording of the deed will, it is admitted, 
bear this ihterpretation, though it is also argued that 
it may be construed as meaning that Joy Singh Deb's 
relations and dependants will derive their mainte-| 
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nance generation after generation f^om the latds and 
mousahs of the grant. There is, however, na specili'c 
proviso against alienation, and the most reasonably 
inference to be drawn from the whole transaction, 
and one consistent with the general terms *of the 
deed is, that Joy Singh Deb intended it as in full 
discharge of the decree, .and took up,on himself the 
responsibility of providing for his own dependants. 
That such a responsibility should fall on the head of 
the family is natural, and that the party undertaking 
it should consider the acquisition of landed property 
the best mode of ensuring to himself the means of so 
providing for his relations, accounts in an intelligible 
way for th^ grant being created for his benefit. After 
the lapse of so many years, and after^ ascertaining 
from the record before us that Joy Singh Deb did not 
hesitate to meet this assignment as conveying to him 
absolute right over the property, it would require 
very cogent evidence to induce the Court to super¬ 
sede his acts, on the understanding that the had wil¬ 
fully or inadvertently misconstrued the terms on 
which the assignment had been made in his favour. 
No sort of evedence has, however, been submitted to 
us in proof of a restrictive power having been vested 
in Joy Singh Deb, or that other members of his family 
had ever opposed him in dealing with the^ property* 
Believing this sunnud to have conveyed to him the 
powder of sale, &c., we see no reason to doubt either 
the fact of the particular sale pleaded by the Appel¬ 
lant, or the possession under it by Gunga Narain Roy 
and the Appellant for more than twelve years before 
institutioa of this suit. The present claim, then,' 
cannot be*one which only arose after the demise of 
Joy Singh Deb. It brings in question a registered 
deed RThich has never been disputed since its execq- 
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tfbn to the present time, and under which possession 
had continued- for upwards of twelve years. The 
suit is manifestly barred by the law of limitation, 
an^ reversing the judgment of the Lower Court we 
decree the cost of the suit'to the Appellant,” 
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The appeat*Was from the decree. 

The Siolicitdr-General (Sir //. Palmer')^ and Mr. 


W. fields for the Appellant; and 

Sir Hugh Cairns, Q. C., and Mr. Leith, for the 
Respondents. 

On part of the Appellant it was contended, 
that the only question involved was, whether by the 
terms of the sunnud of. 1795, Joy Singh Deb had 
power •to alienate the mousahs as against bis rights, 
W. H. Macnaghten's ” Princ. of Hindu Law,” Vol. I. 
p. 9, and whose right of possession, it was insisted, 
with reference to the Law of limitation of suits, only 
accrued on JoyJSingh Deb^s death. 

The Respondents' case was, fiist, that the sunnud 
conveyed an absolute es'ate of iti’heritance to ^oy 
‘ Singh Deb, without any restriction upon the general 
power of alierfation given by the law of Bengal to a 
Hindoo father in possession of an estate of inhe¬ 
ritance ; that? even if there bad have been such limi¬ 
tation, it would have been inoperative, as being 
contrary to the spirit and policy of the Hindoo Law 
as administered in Bengal] that the six mouzahs 
being a portion only of the lands granted by the 
sunnuds, were sold and conveyed to Gunga Narain 
Rdy absolutely* by. Joy Singh Deb for a valuable 
consideration. Secondly, that it did not appear that 
there were at the time when the suit was brougljt any 
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persons.in existence who could properly come within 
the designation or description of “ Lowahokans,'*t.ot 
“ Motalokans^” on the side of the late Jkajah Joy 
Singh Deb in the sunnud mentioned, or if th^e 
were, that their claim was flgainst the heirs r^of • 
Singh Debf or the estate left by him, and not against 
the Respondents in respect of the mouzahs pur¬ 
chased by Gunga Narain Roy. 


The Lord Justice KniGW BruCE : 

Their Lordships, in this casi, agree with the 
Counsel for the Appellant, that the question of the 
construction of the instrument of 1795 was, if not the 
only question, at least, that alone which it is necessary 
for their Lordships to decide. 

Their Lordships are of opinion, that .the reference 
to maintenance was merely for the purpose of sHowing 
what we should call the consideration for the instru¬ 
ment, or the transaction. 

The question is not, whether tl.e mai-'tenance of 
the two classes of persons here described was, or was 
not, *the cond’eion of the grant so as to render it void, 
or voidable, in the event of the maintenance not being 
afforded—a point upon which their Lordships give no 
opinion— nor is it a question before us whether it is 
what English lawyers would call a trust, or a charge, 
affecting the lands in favour of the class to be main¬ 
tained* Upon that point also, we think, it unneces¬ 
sary to give an opinion. The question is, whether 
land dedicated permanently to maintenance of a parti¬ 
cular class, is to remain inalienable in the hands of 
the person to w'hom the grant was made, and hi$ 
descendants, as long as there should 'be descendants 
of his,'for ever, so as to prevent a sale an 3 to render 
at perpetually inalienable. Whether that be the law 
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* which ^governs linfled property of this description, 
•♦heir Lordships also do not ine»Tn to intimate any 
opinion^ hut assuming fur the sake of t he argument, 
*that it can be, it does not a()pear to the'r Lordships 
that <this is a case of that description. They do not 
collect frctm the instrument an intention that from 
son to son, it'should remain in the family : 'with tlie 
head of‘the family for the lime being, in order to 
enable him to afford the maintenance. 

Their Lordships are of opinion, that giving the 
land to a member of the family to whom it was given, 
had the same effect, and was an act of the same 
character as giving a sum of money to him absolutely, 
in lieu of any claim fof maintenance buinienecl with 
the duty upon bis part of maintaining those who 
ought to be maintained. If that had been done, their 
Lordships are of opinion, ,thdt ihc money would have 
been absolutely the property of the person to whom it 
was given, and that would have well discharged the 
duty incumbent upon the person who should have 
pai<l the satne. 

We think, that the words at the end of the instru¬ 
ment, rightly construed, render this cons*ruction 
sufiicieutly •certain; for the words are “continue to 
hold and enjoy possession to us uninterruptedly from 
gettetation* to generation " Every part of that portion 
of the deed appears to their Lordsidps to refer to 
the enjoyment of the land, and not the identity, or the 
persons, or the continuance of the persons of those 
wfeo were to be maintained. 

Their Lordships are of opinion, therefore, that the 
judgment immediately under appeal is rigdit ,* that 
4 he Sudder Deuaattny Court rightly differed from the 
Zillah Court, and that the appeal must be accordingly 
.dismissed with costs. 
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Naragunty Lutchmeedavamah Appellantt 

AND 

Vengama Naidoo .. ... Respondent!^ 

On appeal from the Sudder Dewanny Adawlut at 

Madras. 


3rd & 4th 
Dec., 1861. 


XN this case, the suit was 
Court of Chittoor against 


brought in the Zillah 
the Aj>pellai)t by Kooppy 


® Present: Members of the Judicial CommUiee ,—The Right 
Hon. Lord Kingsdown, the Right Hon. the 1 ord Justice Knight 
Bruce, the Right Hon. the Lord Justice Turner, and the Right 
Hon. Sir John Taylor Coleridge. « 

The Right Hon. Sir Lawrence Peel, ai\d the Right 
Hon, Sir James W. Colvile. 


The nature 
of the Polliam 
tenure \nMad~ 
ras investi¬ 
gated. 

A Polliam 
is 3 nce.stral 
estate of the 
nature of a 
Raj ; and 
although it 
may belong 

to an undivided family, yet it is not subject to partition. It can be 
held by only one member of the family, who is styled the PoUigar. The 
other members of the family are entitled to maintenance out of the 
Polliam, 

The succession to the Naragunty Polliam, being ancestral estate, heid 
to vest in the nearest undivided male cousin of the PoUigar last seized, 
who died without issue male, in preference to his widow. • 

The presumption is, that a Hindoo family ^ remains undivided; the ont& 
is upon a party claiming, as upon a partition, to prove division of the 
joint estate. ^ 

In 1847, A, presented a petition to the Civil Court of Chittoor for 
liberty to sue in forma pauperis tor recovery of a Polliam The Court was 
of opinion that, under hfad. Reg IV. of 1831,^ could not be permitted 
to sue without obtaining the autboricy of the Government. In May, 1848, 
A. obtained the sanction of the Government, and in October of that ypar he 
presented a petition for lea^^e to sue vo.forma pauperis and at the same 
timt, lodged bis plaint. On the 13th of November, 1848, the plaint and 
petition were ordered by the _ Court to be filed. The order for service^of 
the petition and plaint requiring the Defendant to show cause why A. 
ahouid not bt allowed to sue in forma pauperis was not served until 
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NaidoOt the fath^ of the present Respondent, to 
.recover frum the Appellant the Polliam of Nara- 
guntjf, with mesne proBts. 

* The principal question involved in the suit was 
witl^respect to the right of succession to the Nara- 
gunty Polliam ; whether in an undivided family, 
the Pol{tgar last seized dying without issye male, 
the widow, or Che nearest male cousin of the deceased 
Polligar^ was entitled to succeed to the Polliam. 

The fact were these :— 

The Naragunty Polliam was an ancestral estate, 
of which Anantappa Naidoo was the original Polligar. 
He was succeeded his elder son, Vengama Naidoo^ 
the' second Polligar^ whose son, Venkatachellapathy 
died before him, leaving two sons, Venkatappa Naidoo 
Anantappa Naidoo, both infants, the estate re¬ 
maining undivided. It appeared, that the next Pol¬ 
ligar was Krishnappa, or Krtshnama Naidoo^ younger 
brother of Vengama Naidoo, the paternal grand- 
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August, 1849. No cause was shown, and the proceedings stood in that 
position on the i6th of September, 1849. when .twelve years, (the time 
limited by Mad. Reg. II. of 1H02, sec. 18. cl. 4), from the 16th of Sep¬ 
tember 1S37, when the t aui.'' of action accrued, had expired The plaint 
wa.s by a subsequent order of the Court filed on the 1st of March, 1850. 
Held 

First, that the proceedings of the Civil Court of Ckittoor, on the 13th 
of A’orcwzfter, 184S, were by 3 /ad. Reg. VII. of 1818, sec 5, irregular, as the 
course there directed wa.s to serve the petition and plaint on the party 
proceeded against, to show cause within a certain time why the Plaintiff 
shoujd not be allowed to sue in forma pauperis, 

• Secondly, that the suit was not barred by Reg. II. of I 1802, sec. 
18, cl. 4, as A had preferred his claim within the prescribed period to 
a Court of competent jurisdiction, and had been prevented from corn* 
mencing his suit in proper time by the irregular proceedings of the Court. 

The native Courts in India, in receiving evidence, do not proceed 
according to the strict technical rules adopted in England. According 
to the practice there, a copy of a public document, authenticated by the 
signature of the ^proper Officer, is received as prima facie evidence, 
subject to further inquiry, if it is disputed. 

• It is not the practice of thejudicial Committee to advise the reversal 
,of a decision of the Court below, merely on the effect of the evidence or 

the credit due to witnesses, as the Judges in India have better means 
of determining questions c f fact than the appellate Court. 
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father of the first Plaintiff ; and that he was succeeded 
by Ill'S son, the first Plaint ill’s lather,, Vensfama 
NaiiioOy and that the Polliam remained undivided. 
On his death, as the PhunlilT and his brothers 
were very young, and as Vefikatapl>a Naidoo ami 
Anantappa Naidoo were men of influence, and* as 
the two branches of the family lived in bar- 
mony, Venkatappa Naidoo became Podligar of the 
estate, which continued undivided. Venkatappa NaU 
doo having no son, adopted his nephew, Vc 7 igQma 
Naidoo, son of his broiher, Anayitappa Naidoo, and 
died shorty after, but Vengnma being too young 
at the time, his natural father, Anantappa Naidoo 
succeeded to the Polliam. Vengnma Naidoo, on his 
father’s death, sncceetied him as Polligar, and having 
no sons, he adopted his sister’s son, Venkatappa 
Naidoo. In the year 1820, the Polliam was taken 
under management of the Government, pending tiie 
liquidation of the Polligar s debts, but in the year 
1825, the Polliam was discharged from the attacliment, 
and restored to Vengnma Naidoo. Whilst tin* Polii,>m 
was under attnchment, allowances were made by the 
Government to the Polligar, Vengnma Naidoo, who 
thereout allowed Kooppy Naidoo, the Respond' nt*s 
father, as a member of the uiwlivided family, a pr^r- 
tion for his expenses. On the 8th of December, 1828, 
Vengama Naidoo died, whereupon two claimants 
asserted their right to the Polliam, Venkatappa Naidoo, 
as the adopted son of Vengama Naidoo, and Koappy 
Naidoo, the Respondent’s father, under a Karar- 
namak, dated lha 8 i\\ 'September, 1825, by wlikh he 
alleged he was appointed his successor, and as next ‘ 
heir of an undivided family. Kooppy Naidoo had 
two eld^f brothers, Kistnappa Naidoo and* Moodoo 
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Kfistnama Naidoo ; tbut they, by two Kararnnmahs, 
or jtr.'uisfrr tierds ^atfd fe^^pectjvely the 19th of 
yanuary, and ist of yuly, 1H31, a‘‘sit»ned all lh« ir 
rij^lfts in l!»e Polliam to thi-ir brother. Kooppy Natdoo, 
On •ths 6th of December^ 1813, Kooppy Naidoo^ 
commenced a .«uit in the then Central Provincial 
Court against Verikntappa Naidoo and others, jlo ob¬ 
tain possession of the Polliam^ claiming as the next 
heir of the undivi<led family on the death of Venframa 
Naidoo without male issue, and disputing the validity 
of the adoption by the latter of Venkatappa Naidoo. 
By the decree of the Central Provincial Court, dated the 
3tst of December^ 1836, that Court after admitting 

evidence of the relationship and the common de¬ 
scent of Venffama Naidoo and the Plaintiff from 
Anantc^ppa Naidoo^ the root of the family, and that 
the plaintiff’s grandfather and father had been in 
possession of the Naragunty Polliam held,’that Ven^ 
gama Naidoo had legally adopted Venkatappa Naidoo 
the late Polligqr^ as his son, and pronounced him to 
to be the heir of the Polliam of Naragunty. In con- 
sequen<-e of this deci^ion, Venkatappa Naidoo remained 
in possession as Polligar until the 16th of September 
1837, \yhen be died without male issue, leaving the 
Appellant, his widow, him surviving, who look pos¬ 
session of the Polliam^ claiming it as his heir. The 
pos>ession of Venkatappa Naidoo was not acquiesced 
ill by Kooppy Naidoo ; but the latter omitted to pro¬ 
secute •his appeal from the decree of the 3rst of 
December^ 1836, for want, as it was alleged, of 
means. On the 3rd of September^ *838, Kooppy 
Naidoo made an application lo the Sudder Adawlut 
for the adiiiission of an appeal in formd pauperis 
from the decree of the Central Provincial .Court 
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of 1836, stating the death of the Appellant's hus¬ 
band without male issue subsequent to the decree. 
On the 22nd of October^ 1838, the Sudde^ Dewanny 
Adanvlut passed an order, refusing the admission of 
such appeal, the period fbr appealing hav-^ng® long 
expired, and stating that any new ground of action 
by the Petitioner for the recovery of the estate could 
only be asserted by a new suit. Accordingly, Kooppy 
NaidoOi in the year 1847, presented a petition to 
the Civil Court of Chtitoor, praying for leave to 
institute a suit in that Court for the recovery of 
the Polliam\ but the Court, in December of that year, 
held, that no such order could be given unless he pro¬ 
duced the authority of the Governmmt to ihat Court, 
directing it to entertain the suit. In the meanwliile 
the first Plaintiff’s elder brothers, Krhfinappa l^itidoo, 
and Moodoo Kristnama Naidoo having died, Kooppy 
NaidoOy the Rispondenl's father, become the nearest 
heir of Vengetma Naidoo^ and on the 13th of May^ 
1848, he presented a petition to th^e Governor of 
Madras for an order permitting him to establish 
his right to the Polliam^ by means of a regular suit, 
undsr the provisions of Reg. IV. of 1838; and 

on the 30th of May^ 1848, an order was made by the 
Government permitting him to prosecute such claim 

in the Courts. ' 

Accordingly, on the 5th of October,- 1848, a petition 
was filed in the Civil Court of Chittoor by Kooppy 
Naidoo and the Respondent, his son, tor leavt to file 
a plaint, in fotmd pauperis, against the Appellant^ 
which leave was granted on the 13th of November, 
1848, though the order for service of the petition 
and plaint on the Appellant was not iftade by the 
Court.until the 31st of July, 1849. *The plaint 
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wsn by an order of the Court Eled on the rst of 
Ma^ch, 1S50, and set forth the above gencalAgy of 
the Plaintiffs, alleging that the Plaintiffs and the 
Dehendant’i husband were members of an undivided 
Hindc^o Eamily, tracing their descent from the ori¬ 
ginal Poiltgar^ Anantappa Natdoo, it also stated that 

'IP 

ihet Polligars were* taken sometimes from the elder 

■ 

branch and ^ sometimes from the younger branch of 
the family, and that from the latter branch the 
Plaintiffs were descended. That the Polligars whilst 
in possession, made allowances to the members of 
the other branch ; and, particularly, that the 
Pilltgar, Vengama Naidoo, had made allowance 
to the first Plaintiff, and by a d eed had named 
him his successor. That on the death of 'Vengama 
NaiiloOi the Defendant's hubsband, Venkatappa Naidoo^ 
claimed to be Polligary as his adopted son ; and after 
stating the proceedings in the origmal suit of 1831, 
the appeal therein, and the permission from the 
Government to sue, it alleged that the Defendant’s 
husband having died without male issue, she had no 
legitimate title to the Polltam, which bad bee»n his 
undivided estate. That the first Plaintiff was enti¬ 
tled to the f^olltam, as next heir and successor of 
the undivided family, and after stating the annual .net 
profit at Rs^ 10,000 or thereabouts, the Plaintiffs 
claimed mense profits from the 22nd of October^ 1838, 
to the date •of the pfaint, at the above rate, amounting 
to Rs. 92,920; and prayed that the above sum, and 
the Polliam of h/aragunty^ might be awarded to them, 
aS against the Defendant. 

. The Defendant by her answer alleged, that her hus¬ 
band and Jiis ancestors were Polligars otNaragunty 
but not the first Plaintiff's father or grandfather, who 
she insisted had no manner of title thereto. That her 
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husband having died without mal^ issue, she, under the 
Hiiido6 law as the chief heiress, was entitle'd to i^uc- 
ceed *0 the Polliam, which the Governmeni had con¬ 
tinued to her. That the suit of 1831, before the Cfen- 
tral Provincial Court, having been deci lcd against the 
Plaintiff, the present ^uit was barred by sections 9 and 
10, of Mad. Keg. ii., of 1802. Th 4 t the suit was fur« 
ther barred by clause 4, section 18, of* the ^ame Regu- 
fation. That it was unknown whether any relation¬ 
ship existed between ♦.he ancestors of the Plaintiffs 
and those of tfte Defendant's Im.-^band ; and even if 
any had existed, that it might have become extinct 
in course of time, and she finally insi-ited that the 
Plaintiffs and her lute husband were not members 
of an unilivitied family. 

Both part'es entered into evidence. On the part 
of the Plaintiffs, among other documents, a copy of 
a genealogical table of the Naragunty family, dated 
Fusly 1211 (A.D. 1802) sent by Anantappa Naidoo to 
the East India Company, procured from the records 
of the Collector of Chittoor ; was filed. This docu¬ 
ment* was as lollows : “ Anantappa Naidoo^ Polligar of 
Naragunty had two sons, viz. Vengama Naidoo and 
Krishnappa Naidoo, both of whom held the Polliam. 
Tn« former had a son named Vencatachellapaty 
Naidoo who had two sons, Venkatappa Naidoo 
and Anantappa Naidoo. Vencatachellapaty Naidoo 
died without ever holding the Pblliam, a‘nd his son, 
Venkatappa Naidoo, succeeded to it, but Jiaving 
had no issue adopted his brother’s son, Vengama 
Naidoo* I, Anantappa i>^aidoo, now hold the Polliam, 
The said Krishnappa Naidoo's son, Vengama Naidoo, 
was PoUigar ; and his sons are Krishnappa Naidoo, 
Mooddoo Krishnappa Naidoo, and Kooppy Naido,** 
The Record ^ Keeper of the Collector's Cutchery, was 
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chilled .by the C^iurt to prove the record and copy of 
this gei\ealogicaI tree, which it appeared was filed with 
^similar lists of families of other Polligars in the Collec¬ 
tor's office. Other documents, consisting of a copy of 
ar^ee from Vengama Naidoo, the Polligar of Nara~ 
gunty^ to feh-e Principal Collector of North Arcot^ dated 
the 17th of November^ 1823,,stating that he had no con¬ 
cern wirh Defendant's husband, who had left his pro¬ 
tection. A Mahznrnamah executed by the Polligars in 
the Chittoor Tqlook to the East India Company, dated 
the ist of Aprils 1828, giving therein the names 
of the possessors of the hfaragunty Polliam for the 
last century and a half, and showing both branches of 
the family to be entitled ; a Mahzarnamg.h executed 
by tlie EnamdarSy Kurnums and public officers attached 
to *Naragttnty Polliam to the same effect ; a Kayar~ 
namah executed to Kooppy Naidoo^ the Respondent's 
father, by his elder brother, Kristnappa Naidoo, on the 
I St of July 1831, ij) which the latter resigned to the 
former his claim on Naragunty Polliam ; a Karar^ 
namah executed by his other brother, Mooddoo 
Kristnamah Naidooy on the 19th of Januaryy 1831, 
to the same effect. They also examined witnesses 
to prove fhe relationship of the families ; that the 
family vras undivided, and the value of the annual 
profits. Witnesses were also examined by the Defend¬ 
ant, sorne to prove their ignorance of the relation¬ 
ship; and others, to prove the value of the annual 
profits. 

The following question was propounded by the 
Court to the Pundits of the Sudder Adawlut :—“ This 
Polliamy the ancestral properly of a family said to be 
undivided, has descended to an adopted son AT, and, on 
his death without male issue, is taken possession of. 

rx— t’i 
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by his Widow L. The Polltam is now claimed iby //• 
an<l, 7, the cousins of /, the adoptive father of /T, as 
their inheritance. Is such claim valid ? or is-Z, the , 
widow of the adopted ton Af, who died without male 
issue^ entitled to succeed to the Polliam ?” 

The Pundits answered as follows.:—*' The Hin¬ 
doo law books, ‘ Vijnyaneswara,* ^c., declare, 
that all the members of an undivided family have 
a joint right in their ancestral propf rty, although 
only one of them, being capable, continues in 
possjession thereof. /, w'ho had no issue, was not 
justified in adopting AT, a stranger, as son, to the ex¬ 
clusion of his undivided cousins H and J ; but, as he 
a lopted him, he (AT) became a member of the said 
undivided family,- and the said H and being his 
undivided cousins, still retain their joint right in the 
ancestral property of the family. It is only when a 
family is divided that a widow succeeds to the estate 
of her husband, who died leaving no son ; but when 
the family is undivided, the right of succession rests, 
not in the w'idow, but in the undivided cousins. 
This being the rule of the Hindoo law, H and 7, the 
undivided cousins of / and K, are alone entitled to in¬ 
herit the ancestral Polliam referred to in the* question. 
Z, the widow of AT, has no right to succeed to it.^’ 

On the 4th of March, 1856, the Judge oPthe Civil 
Court of Chittoor, Mr. A, S, Matf{ison] p^assed a 
decree in favour of Respondent’s father. The decree 
was, in substance, as follows:—First, that the decree 
ot the Central Provincial Court in 1831 was no bar as 
it appeared by that decree that the first Plaintiff then 
claimed the Polliam, not from the Defendant, but 
from her husband, on the ground that the adoption 
erf the lattfr was illegal. But the adoption being con- 
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firmed, and the first Plaintiff’s suit of 1831, dismissed 
on that ground,* the Plaintiff could not be^prevented 
from bringing, the present action on the different 
ground of his claim to succeed to the estate being 
preferable to that of the widow of the former De¬ 
fendant, the last Pottigar. Second, that the Plain¬ 
tiffs had •proved their descent from the younger son 
of the founder of the Naxagunty family^ and that the 
first Pfaintiff was the eldest surviving male member 
of the younger branch, his elder brothers being dead. 
Third, that the Plaintiffs were members of the un¬ 
divided family, with the Polligar, Vengama Naidoo, 
and his lineal ancestors, the Polligars of Nara- 
gnnty. Fourth, that the evidence, both oral and 
documentary, fully proved that the first^Plaintiff was 
the undivided cousin of Vengama Naidoo^ a similar 
conclusion having been come to by the Central Provin¬ 
cial Court, as shown in their decree in the former suit. 
Fifth, that the first Plaintiff was entitled to succeed on 
the demise of the Defendant’s husband, who died with¬ 
out male issue, in preference to the widow; the answer 
of the Pundits of the Sudder Court being considered 
decisive on that point. Sixth, that as to the* extent of 
the income from the Polliam during the past years 
claimed *by Plaintiffs, it was unnecessary to decide, as 
under the Mad. Reg. IV. of 1831, a suit could only 
be enfertained in the Court under the authority of 
the Gjovemment, dated tlie 30th of May, 1848, allow¬ 
ing the fiitt Plaintiff to prosecute his claim in the 
Established Courts j and as the Defendant had been, up 
to that time, in possession given to her by Govern¬ 
ment, she could not be called upon to refund any past 
profits; and lastly, the Court admitted the right of 
the first Plaint ifffto the ancestral estate, and adjudged 
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the Defendant to deliver the over to him, but* 

disallowed the claim for past profits, and decreed the 
Defendant to pay a proportion of the costs of the suit. 

An appeal from this decree wa!s interposed to the* 
Sudder Adawlut. In the petition of appeal the 
Appellant took four specific grounds of objection to 
the decree appealed from ; first, that the Plaintiffs 
had no ' new ground of action in the. present suit ; 
secondly, that they were barred by the Regulation of 
Limitations, Mad. Reg. 11 . of 1802, secs. 9 and 10, 
and also by cl. 4, sec. 18 of that Regulation ; thirdly, 
that the first Plaintiff failed to prove his claim as an un¬ 
divided cousin of t'le late Vengama Naidoo ; and lastly, 
that he was not entitled by the Hindoo law to succeed 
to the Polliam in preference to the Appellant. The 
petition also entered into a minute objection to the na- 

I 

ture of the evidence of the first f^laintiff being the undi¬ 
vided cousin of the late Vengama Naidoo, and of bis 
relationship ; and also to the reception of evidence by 
the Court below, particularly with respect to the genea¬ 
logical table ; submitting that the origin&l document 
was not produced, as it ought to have been, but a copy 
without signature, and evidently not the original docu¬ 
ment had been improperly admitted, and urged that as 
the Record keeper deposed that the original, was in the 
Record office, the original ought to have been produced. 

On the 5th of March, 1857, the Sudder A daw- 
luf, consisting of Messrs. Andei^son ' and, Good¬ 
win, pronounced a decree, affirming the judgment of 
the Civil Court, and observing on the Appellant's 
four objeclions to it in order, as follows:—First • 
objection.—W‘*ether the Plaintiff's suit was not 
barred by sections 9 and 10, Regulation 11. of 1802. 
That the causes of action in the suit, No. 24, jof 1831, 
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and the present suit ^’ere entirely different; that the 
ong»inal suit. No. 24, of 1831, was dismissed as the 
adoption of Defendant’s husband’s was established, 
while in the present suit the first Plaintiff’s cause of 
action w«s, that he being nearest male heir in an un¬ 
divided family.Jiad a preferable claim to that of the 
Defendant, the sonless widow, of the party whose 
adoption had been so upheld. Second objection.— 
That the first Plaintiff's claim was barred by clause 
4, section 18, Regulation 11 . of 1802. It was not 
/lenied that the Defendant’s husband died on the 
-16th September^ 1837, CDnsequently the twelve years 
had not expired in 1848, the year when the present 
suit was commenced by thd presentation df the 
pauper plaint, &c. Third objection .—"1 hat the first 
Plaintifbliad failed to prove his claim as an undivided 
cousin of the late Vetigama Naidoo \ that the decree 
of 1831, to which both parties referred, showed that 
the Defendant'.s husband then tacitly admitted that 
the first Plaintiff , was an undivided collateral cousin, 
though maintairiin" that a collateral cousin’s claim 
was inferior to his own, as an adopted son. That the 
a:ting Civil Judge of Chitloor was right in stating 
that the Central * Provincial Court came to the con¬ 
clusion, that the first Plaintiff was the undivided 
cousin of Vengama Naidoo ; that in the present suit 
the Defendant’s denial^ of the Plaintiff’s relationship 
to the Naragunty PolUgar was by no means so clear 
and decided as might have been expectr-d if he was 
not. an undivided collateral heir. That a strong Prtvd 
facie presumtioii was therefore, raised in favour of 
the truth of the • Plaintiff’s claim, and the Court 
agreed with tffe Civil Judge respecting the relation- 
ship existing in the Naragunty family. And, on the 
fouith and last objection, the Court decided, that 
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the first Plaintiff was not entitlefi by the Hindoo law 
to succeed in preference to the Defendant. *That there 
appeared to be no reason why the Polltamxn question 
should not be considered as an ancestral' estate,* the 
succession to which was “regulated by Hi4dop law. 
That if, as alleged by the Appellant, “ succession in 
each individual instance is dependent on the will of 
Government, and as such the widow oj the late in 
cumbent is the legal heir to the estate in preference 
to any distant male relation," the Government would 
have disposed of the first Plaintiff’s claim, and not 
have referred him for redress to the Civil Courts : and 
lastly they declared that the answer of the Pundits 
that the right of succession rests, not in the widow 
but in the individed cousin, was in strict accordance 
with Hindoo law. The appeal was, ‘therefor^, rejected 
by the Court with costs. 

This appeal was from such decree. 

The Respondent’s father having died since the 
decree in his favour, his rights ^descended to the 
present Respondent, his son and heir, by whom the 
appeal wasRevived. 

Sir Hugh Cairns^ Q. C., and Mr. Badeley, for 
the Appellant. 

First.—We submit that the Polliam in dispute is not 
ancestral estate, nor were the parties in the suit mem¬ 
bers of an individed Hindoo fatmily. The reasons given” 
by the Court below for holding the contrary opinion 
are insufficient. Much of the Plaintiff’s evidence in the 
Civil Court of ’ Chittoor was inadmissible, particularly 
the genealogical table, purporting to show the relation¬ 
ship, which is not entitled to any weight, and ought 
not to have formed the basis of the judgment of that 
Court, or the Sudder Adawlut on appeal. The latter 
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judgment most unsatisfactory ; it contains not the 
slightest examination either of the oral or of the docu> 
mentary evidence adduced in the Court below; and 
although the objections tojthe Plaintiff's evidence had 
been caretully brought before the Sudder Adawliit in 
the petition of apj^eal, and much of it was shown to be 
inadmissible and untrustworthy; there was not the 
slightest attempt to sift or to deal with it, and the 
adoption of it in a lump, when parts of which were 
cleaaly bad, is sufficient to invalidate the judgment. 
Again, the view of the Hindoo law which the Sudder 
Adawlut took in the conclusion of its judgment is 
wholly at variance with the law as declared by the 
Pundits admitted in the original suit of 1831, and 
even, if taken io be coirect, is inapplicable to a state 
of things like the present suit. 

Then, upon the question of limitation of suit, the 
judgment is clearly erroneous. In the first place, 
it proceeds upon the mistaken notion that the cause 
of action in the |(l)resent suit, was not the same as the 
one which had been decided in the Central Provincial 
Court in the year 1836, and consequently, that it was 
not barred by sects, 9 and 10 Mad. Reg. II. of 
1802 ; whereas it is clear from the judgment in that 
suit, that the cause of action there, was substantially 
the same as here both, suits being to recover the same 
estate, and brought by- the same Plaintiff upon the 
same alleged title ; the only difference being, that the 
Defendani; in the second suit was the widow of the 
Defendant in the first. But still, as . his widow and 
representative, she only claimed through him. In 
such a case, it^ is' obvious, that the mere change of 
parties could make no difference in the merits of the 
action; and that between the parties then contesting 
the estate, the judgment in the previous suit 6f 1831, 
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operated as a direct estoppel; and, as in e^/ery action 
of ejectment the Plaintiff must recover, ifrat all, upon 
the strength of his own title alone, and not i^pon 
the weakness of the Defendant’s, the first Plaintiff, in 
either suit, was bound to establish his title generally, 
and must be considered to have failed to do so, in the 
opinion of the CentraPProvincial C^?urt. The Plain¬ 
tiff’s claim, therefore, could not lawfully 6e revived in 
the Civil Court of Chittoor after such an adjudication. 
As, therefore, the then Plaintiff, allowed the w'hole 
period for appealing against that adjudication to pass* 
without any attempt to reverse it, he surely must be 
deemed to have admitted its validity and the insuf- 
ficienc]jf of his own title*. Secondly, it is submitted, 
that the Sudder Adawlut was wrong jn holding that 
the Plaintiff’s claim was not barred by the Regulation 
of Limitations, cl. 4, sec. i 3 . Keg. II. of 1802, (or 

nis cause of action, it any, commenced when his 

alleged title accrued ; and this, according to his own 

showing, was upon the death of Vengnma Naidoo, in 
thftyear 1827 or 1828, more than twenty years before 
the commencement of the present suit, and, therefore, 
much longer than the period of twelve years fixed 
by that Regulation. Even, therefoVe, if the suit 

was commenced Within twelve years, as reckoned 
either from the date of the judgment Of the Central 
Provincial Court in 1836, or from the ^death of the 
Appellant’s husband, which event seems somewhat 
uncertain, he could not, when the original suit of 
1831 had not been kept up, give a fresh title, or 
a new cause of action, by merely instituting another 
suit against a Defendant, whose right to the posses¬ 
sion of the estate had been already ascertained by the 
previous decision. In the third place, it must be 
observed, that the manner in which the Sudder Court 
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j[)rofe!^es to deal with the Plaintiff’s proof of his title i 85 f. 
in the Civil Court of Chittoor is most unsatisfactory, Naii\ountv 
« and sucli as cannot be admitted in any real adiudica- Lutcmmbe- 
tion upon the merits of that part Of the case. The «. 

judgment, moreover, is in fact inconsistent with itself, nmSoo.^ 
as well as wholly uiifair, for it rests upon the decree- 
in the originabsuit of 1831, and the supposed admis* 
sion of the Appellant's husband in that suit as destroy¬ 
ing the Appellant’s case, although it just before de¬ 
clared that the causes of action in that suit, and in 
the suit then before them were entirely different and 
that the decree in the suit of 1831, did not bind cr 
affect the Plaintiff in the. existing suit, or entitle the 
Appellant to make use of it against him. But if 
the cause of action was entirely different, and the 
Defendant in the second suit was a stranger to the 
first, it is difficult to see upon what grounds, either of 
law or equity, the Court could adopt such a prin¬ 
ciple of decision. If the decree of 1831 and the 
proceedings m that suit W'ere good against the Appel¬ 
lant, they surely were equally good for her, and if 
so, she was entitled therewith to estop the Plaintiff. 

The judgment appealed from'^upon that ground, stul¬ 
tifies itself. 

The SolicitorU 3 eneral (Sir R. Palmer'), Mr. 

W', Mackeson, for the Respondent. 

First.— as to the nature of the Polltam of Nara- 
guntv. This peculiar tenure is described in the 5th 
Report on the affairs of the Cast India Company, in 
1812,.pp. 117, 150,730-1. It is a species of tenure 
which in oMen times was held by petty chieftains, 
lor Services' rendered to the State, and althoughs the 
Polligars acknowle 'ged the Slate as paramount, yet 
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, * 
thegf were, in fact, ahnost hidppendent. Such teiftire 

racogti’sed by Reg. IV, of 1831, and a Gkatwal 
tenure, of similar nature was upheld by tluj^ Court,c 
J?aja Le^a^und Si»g Bahadoor ‘V. The Bengal Govern- 
pAeniy{a). It ia ancestral and inciivisible aa in the 
• case of aBaji and deseend* to a. single* heir. Strangle 
“ Hindu Law/* Vel. I, pp.* 198, 20^, 236; Stranges 
“ Manual of Hindu. Law/’ p. 47 the other members 
of the family are not co-parceners, but constitute an 
undivided family, Strange's “Hindu Lsw/’ Vol, L, 
p, 199^ and are only entitled to maintenance, without 
partition, Coiehroekds Dig. Vol. II, pp. 532-3, citing 
Ndrada^ Our case ts, that ^he late Polligar^ Venha-* 
tappa Naidoo^ being a member of an undivided family, 
the Respondent, as his next undivided ’cousin, ^was 
entitled to succeed to the Polltam, in preference to 
the Appellant, the widow of the late Polligar. 
Where,, by family custom, a Zemindary has always 
been held by a chief male heir, the brother takes in 
preference to the childess widow. The widows of Ra^a 
Zorawur Sing T. Koonwur Pertee Sing (It), Koonwar 
Bedh Singh v. Seonatk Sing (c). No doubt can be 
entertained as to the relationship, or lljat the Re*- 
spondent’s father was the next heir. His elder 
brothers, Krishnappa Naidoo and Mooddoo j^rishnama 
Naidbo, had released to him their rights to the Pol- 
Ham, and moreover they being dead who the present 
suit was brought, the Respondent's father was, un¬ 
doubtedly,, the next heir. The relationship w'as but 
faintly denied by the Appellant in her* pleadings. 
The Respondent's witnesses speak positively from their 
own knowledge ; whereas the Appellant^, witnesses, 

(«)6 Moore's Ind. App. Cases, loi, {b) 4 Ben, Sud. Dew. Rep. 57. 
(ty % Ben, Stad. Dew. Rep. 97. 
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Vnerely express their igAdrance of any relationihip. 
The genealegicai table produced from the Collector's 
records is decisive upon this question. It purports 
to have been sent by the then Polligar to the East 
India Company in th(^ year t8o2, The PolHams of 
’ChiHoor had been acquired by the East India Com¬ 
pany, by frealy, in the year iSot ; and the gene¬ 
alogies of ^he Pollig&rs in that district were 
presented at the same time with the jummabundy 
account, to enable the Government to fix the per¬ 
manent settlement. The Mahzarnamahs, which are 
documents signed by other Polligars of the District^ 
and by the Enamdars^ Kurnims, and other public 
officers of the Polliam itself, are equally clear in 
support of the relationship. This kind'of evidence 
is frequently resorted to in order to arive at facts^ 
which are matters of public notoriety in particular 
Districts. 

Secondly, as to the family constituting an undivided 
family. Naragunty is an ancestral estate of consi^ 
derable stahding, and the onus of proving division falls 
on the Appellant. The presumption is in favour 
of union, as the Hindoo law presumes joint tenancy 
as the primary state of every Hindoo family, Dhurm 
Das Pandey v. Mussumat Shama Soondri Dibiak (<*), 
Strangds “Hindoo Law,” Vol. I, p. 325, Strangers 
/Manual of Hindu Law,” p# 49, but the Appellant 
has givon no evidence of division of the ancestral estate. 
The genealogical table, and the Mahaaanamahs prove 
that the family was undivided. It was distinctly in 
evidence ihaX Polligars came from the eider; and 
younger branc^ies, as most capable persons. presented 
themselves,’ and that the rest of the family lived and 
messed together, or received allowance from the bead 
(tf) 3 MoOre’S Ind. App. Cases, 
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of the family. With respect to the right of succession 
""divided families, the law, as expounded hy the 
OAvAMAH Pundits, in this case is undisputed, namely, that if a*' 

Vsnsama of an undivided family dies without male ^ 

Naidos. issue, his undivided cousin is preferred to his widow. 

Thirdly, the decree in the original suit in f83f, 
was no bar to the present suit under, Mad.Reg.il. 
of 1802, secs. 9 and ro. • That suit was brought to 
try the validity of the adoption of the late F^oUigar. 
The present suit is entirely different, and brought to' 
try a new question, which only arose at his death, 
namely, the disputed succession between the widow 
and the undivided cousin. The issues in the two 
suits were, therefore, entirely different. 

Lastly, 'iht! suit is not barred by the Regulation 
of Limitations* Mad, Reg. II. of 1802, seg. 18, cl. 4, 
prescribes twelve years as the limit. Here the ri^ht 
accrued on the death of the late Polligar, on the 
16th of September^ >837; and the present suit was 
commenced, at all events, on the 13th of November^ 
184E. In calculating the period of limkation, the 
circumstance of the application to sue in form$ 
pauperies must not be lost sight of. Rahm Khan v, 
Bikram Samee (a), Mahatab Chand v. Mirdad AH ( 5 ), 
Futteh yan Bebee v. Noorunnhsa v. Ckow'jraine (c). 
Maepkersan, on Civil Procedure, p. 65, citing Sel. 
(Rep. 2oth January^ 1838, vol. 7, p. 8; i4fh yune, 
1842, vol. 7, p. 96, lays it down that no effect can be 
given to a plaint to sue in formdpauperis till authority 
is given to sue, and that the period of limitation etfd^ 
on the day on which the plaint is lodged. No irre-^ 
gularity of the Court in the proceedings that took 
place in respect to filing the plaint, can prejudice the 
Respondent* If there was any laches, it was tjie act o( 

(<t) 7 Ben. Sud. Pew. Rep., p6. ij>) 5 Ben. Sud. Dew. Rep., 368. 

<r) 14 Ben. Sud. Dew. Rep., 175. 
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the. Comty, and that fact took the case out of the 
operation of the Regulation of limitations, as it dame 
Mrithin the words of the Regulation, as an exception 
*‘for good and sufficient cause, whereby he was pre« 
eluded from obtaining redr,ess,'’ and has so been 
decided in* respect to the Regulation of Limita¬ 

tions II. of 18037 sec. 18. cl. 3. Troup and Dyce 
Sombre v. The Bast India Company (a), Rajah Enayet 
Hossein v. Sa'yud Ahmud Resta (b). 

Their Lordships’ judgment was delivered by 

Lord KingsDOWN ; 

s 

-Two questions were argued before us in this case : 

First, whether the Plaintiff the suit had esta¬ 
blished his claim. 

Second, whether his suit was commenced within 
such a period after the accruer of his title, that the 
Court was warranted in entertaining bis demand. 

The subject of dispute is a Polliam called Nara- 
gunty^ in the District of Chittoor, in the Presidency 
of Mardras. 

In order to make the facts of the case and the 
bearing of the evidence more clear, it may be con¬ 
venient to state what is the nature of a Polliam. 

A Polliam is explained in Wilson's Glossary to be 

a tract of country subject to a petty Chieftain." 
In speaking of Polligars, he describes them as having 
been originally petty Chieftains occupying usually 
tracts of hill or forest, subject to pay tribute and 
service to the paramount Stale, but seldom paying 
either, and more or less independent ; but as having, 
at present, since the subjugation of the country by 
the East India Company, subsided into peaceable 
landholders. This corresponds with the account read 
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(a) 7 Moore’s Ind. App. Cases, 104. 


(^) n. 33S. 
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at the Bar from the Report of the Select Committee on 
the affairs of India* 1812. A Pollium is in the 
nature of a Raj^ It may belong to an undivided 
family, but it is not the subject of partition ; it, can 
be held by oiily one member of the family at a time, 
who is styled the Paliigar^ the other memSers of the 
family being entitled to a maintenance or allowance 
out of the estate. ' . , 

The Polliam in dispute, at lime when the East 
India Company acquired the sovereignty of the Dis¬ 
trict in 1802, was held by a family of the name of 
Naidoo* Possession of this and of several other Pot- 
liams in the same neighbourhood was assumed by the 
Company, and held by them for several years* They 
ultimately, however, restored the Polliam^ Naragunty^ 
to the Naidoo family, different members of which 
were at different times PolligarSt and in 1837, Ven- 
katappa Naidoo died in possession of the property. 

He died without male issue, and the present Appel¬ 
lant, who was his widow, entered into' possession, 
asserting title as heir of her late husbtind. 

The present suit was instituted by the Respondent 
and by his father, Kooppy Naidoo, who is since dead, 
far the purpose of recovering possession of the Pol- 
liam from the widow. 

The case which they made, was that the Polliam 
was ancestral property, that it belonged to the fannily 
of Naidoo ; that the family was uncflvidtd, and that on 
the death of the last possessor the right to it vested 
in the next male heir of the family in preference to 
the widow, and. that they (the Respondent's father 
and the Respondent) were such male heirs . Kooppy 
Naidoo being next male heir. • ’ ^ 

The Pundits consulted by the Court .as to the rule 
of Hindoo Law on the assumption that the Plaintiffs 
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had established tlieir* alkgatrofl*s by evidence, were of i86«. 
opinion that,they were entitled to succeed. This view naiuwu^ 
was adopted by the Court below, and no objection to LorcHWHs 

the decision upon this point has been urged at our Bar. « 

Botlr p'arties went into evidence as to the facts; Naidoo^ 
and the ZiV/^A'- Cpurt first, and the Sudder Court 
afterwards upon appeal, were. of opinion, that’ the 
Plaintiffs had sufficiently proved thejr case, and no dif¬ 
ference of opinion existed amongst the Judges below. 

It is not the habit of their Lordships, unless in 
very extraordinary cases, to advise the reversal of A 
decision of the Courts of India merely on the effect 
of evidence or the credit due to witnes’ses. The 
Judges there have usually better means of • deter¬ 
mining questions of this description than we can 
have, and when they have all concurred in opinion 
it must be shown very clearly that they were in error 
in order to induce us alter their judgment; but in 
this case we think that the Courts could have come 
properly to nd other conclusion than that at which 
they arrived. 

The points to be established by the Plaintiffs were 
that the Pollwm . of Naragunty was an ancestral 
property ; that it belonged to a family of which* they 
^the Plaintiffs) were members, of which the Respon¬ 
dent’s father was the next male hmr ; and that the 
family was uji divided. 

The Appellant by her answer had stated, ** that 
it was unknown whether any relationship esristed 
between the ancestors of the; Plaintiff and those of 
the Hcspoodent's husband, and even if it (Ed exist 
it might, have ‘ become extinct in course of time; biit 
thait one thing' was certain, that the Plaintiff and. the 
Defendant's* late husband were not members .of »xi 
undivided family." 
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^ document which, if it be genuine and correct, 
Lvtchmbb- establishes beyond doubt that the Plaintiffs and the 
Appellant's husband were members of the same 
Naidoo. family; that the property was ancestral, fhat it bad 
been enjoyed at different times ,by members of the 
elder branch to which the Appellant's husband be¬ 
longed, and by members of the younger branch to 
which the Plaintiffs belonged, and that the family 
at the date of ILis document* was an undivided 
family j we allude, of course, to the document, 
professing to be a copy of a paper in the custody 
of the Collector of Chittoor^ sent to his office in 
Fusly Mil, corresponding with 1802 of our era. 

It cannot, be doubted, and was. indeed hardly 
disputed by the able Counsel for the Appellant, that 
if the statement contained in this paper is to be taken 
as true, it does very far towards establishing the 
case of the Respondent; but it was said, that it was a 
mere loose paper, the possession of' which by the 
Collector was not satisfactorily accounted for ; that 
the original had not been produced ; that it did not 
appear to have any signature attached to it, and that it 
ought not to have been treated as of any authority* 

But on inquiry it turns out that the circumstances 
under which the'paper was lodged in ^ the Collec¬ 
tor's office are such as to give it the very highest 
authority. 

When the East India Company took possession of 
these P^lliamSt as we have mentioned, in the year 
t8o2» they made allowances out of the proceeds to* 
the families of the Polltgars^ and contemplated the 
restoration at a future time, When other, should have 
been established in the country, of the property so 
seized, to its owners. 
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They thought it advisable, in order to give effect to 
these views, to procure and forward a statetnent of 
tfee particulars of the property so seized, and of the 
frames and families of the existing PolUgars, 

They required, therefore, returns to be made by 
the ’ f^elligars of these particulars. The paper in 
question purpcTrfs jto be a copy of the return made on 
this occasion by Anantappa •Naidoo, who then held 
the Polliam, The Appellant, in her petition of 
appeal to the Stidder Court, admits that such a genea¬ 
logical table may thave been given, but denies that 
there is any evidence that such table was the same as 
to its contents with the one filed by the Plaintiffs, 

But the accuracy of the copy so produced, and the 
genuineness of the document, are made oulf beyond 
all controversy.. It was not brought forward by sur¬ 
prise, * nor received by the Court without full investi¬ 
gation. 

On the 5th of January^ *855, the Plaintiffs made a 
motion to the Court in the following terms :—. 

• “No. 121. 

“To the Civil Court of Chittoor. 

“ Motion presented by Vencatacharry^ Vakeel^ on 
behalf of the Plaintiffs, in original suit, No. 24, 
of 1850. 

“ The Plaintiffs being the legal heirs to the Polliam^ 
have brought this suit for the recovery thereof, with 
mesne prodp< 5 ;e.* The Defendant utterly denies in her 
answer. that tli^y are in anyway connected with the 
family.* Boon after the country was brought under 
the British rule, there was a Circular Order issued, 
requiring all Zemindars to present genealogical tables, 
showing which of their ancestors held their Zemin- 
daries. In compliance with this requisition, the Plain- 
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ancestor also sent to the Collector of Chiiioor, 
in Ft/s^y 1210 or 1211, a statement of tlw above 
description ; and this document is now on the records 
of the Collector, and it was material to the .PUintifi{'s 
case. In the same office there is also a statement, 
showing the average income of the Polliam\ox ten 
years, prepared when the Pp.hhcush thereof was fixed 
by Government. The 'Plaintiffs pray that the Court 
will be plcaseil to grant a certificate rcqntriiig the pro¬ 
duction of those documents, in order that they may 
submit tln ni, with their application, to the Collector, 
for ropif’s 1 hereof." 

Having ])rocijrod a ropy of this document, authen¬ 
ticated by the signature of the Collector of Chittoor^ 
they submitted it to the Court on the 30th of 
January, 1855.. 

The native Courts of India, in receiving evidence, 
do not proceed according to the technical rules adopted 
in England, and they would, by their usual practice, 
admit a copy of a public document, authenticated by 
the signature of the proper officer, a« primA facie 
evidence, subject to further inquiry, if it were 
disputed. 

The accuracy of this copy was disputed by the 
Appellant, and on the 13th of March, 1855, she 
made a mdtion in the following terms— 

“To the Civil Court of Chittoor. 

ft 

“ Motion presented by Varathacharry, Vakeel, on 
behalf of the Defendant , in original suit, No. 24, 
of 1850. 

“ I. The Plaintiffs, with their motion. No. 58, 
presented a copy of an alleged genealogical table 
in which the name of the first Plaintiff is inserted 
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as a member of the family. This is a dx>cument 
concocted by the Plaintiffs themselves, and intro¬ 
duced into the Collector's record. For if this were a 
genuine voucher, the Defendant’s father-in-law would 
not have declared in an arjsee addressed by him to 
the Collector, *’ when he adopted the Defendant’s hus¬ 
band, that he.had neither .uncles nor uncles’ sons. 
Moreover! the said genealogical table neither bears the 
signature of the party who addressed, nor is attested 
by the then Collector. The Defendant prays that 
the Court will, on a consideration of these object- 
tions, reject the above document, and pass a just 
decree.” 

Hereupon the Court'directed a letter, to be sent 
to the Collector on the 31st of March, ■ 1850, “re¬ 
questing him to send up to this Court his Record 
Keeper, with the original record with which the genea¬ 
logical table of which the Plaintiffs produced .a copy 
may be connected, or the book out of which the said 
copy might have been furnished.” 

On the 7lh April, the Collector sent an answer 
by the Record Keeper, intimating “ that, with re¬ 
ference to the letter received from this Court on the 
31st ultimo, the Record Keeper was ordered to 
, appear with the papers required and on the same 
day the * Record Keeper attended accordingly. He 
was examined and cross-examined, and fully estab¬ 
lished the authenticity of the document, and the 
accuracy of the copy furnished. He must have had 
the original in Court, though it does not appear 
to have been called tor. Moreover, there is docu- 
raentar)^ evidence in confirmation of the accuracy of 
several of the statements contained in this paper. 

Their Lordships, therefore, have not . the least 
dqubt that this paper is what it purports to be, and 
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1861. that h established the case of the Plaintiffs, iinless it 
Naraountv made out that the family, undivided at that 

Lutchmbb- time, became afterwards divided. , 

V. Now, the parol evidence of the Plaintiffs^ if it is 

NaiSoo!^ believed, clearly shows that their never wA any 

division. The presumption is that a family remains 
undivided and the onus is, in the Appellant to prove 
division. Her evidence is rather directed * to show 
that the Respondent's father was a member of a 
different family. At all events, it is .quite insufficient 
to establish a division, when opposed to the evidence 
produced on the other side. 

It is unnecessary to advert to the proceedings in 
the suit to ^et aside the adoption further than to say, 
that in that «uit, which was instituted as early as 
1831, Koappy Naidoo insisted on the same facts ^nd 
the same title which, in concurrence with his son, 
he assented in the present suit. The Court was of 
opinion, that the adoption was good, and would 
prevail against the plaintiff's title, assuming it to be 
made out in point of fact, and, therefore, no decision 
was pronounced upon that point. 

On the whole we may state that, if the question on 
the effect of the evidence in this case had cotne before 
us now for the first ,iime, and not by appeal, we 
should have arrived ^ the same conclusion *with the 
Courts below, though in that case it would have 
been necessary to go more in detail into the parti¬ 
culars of the evidence on both sides, than it'is 
requisite or proper to do, when we have merely to 

state our concurrence in the judgment already 

* 

pronounced. 

There remains the question whether the Pfaintiff's 
suit is barred by the Regulation for the limitation of 
actions. 
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TJiat re|ulatlon (Regulation II. of 1802, section 18, 
paragraph ''4) provides that a suit shall not be 
entertained which is commenced more than twelve 
years/ift^r the right accnied; but this is subject to 
exceptions^ one.p| which is, if the Complainant can 
show by clear and positive ^roof, that he directly 
preferred hU claim* within that period for the matter 
in dispute to a Court of competent jurisdiction, or 
person having authority, whether local er otherwise 
^for the time being, to* hear such complaint, and to try 
th^ demand, and, "shall assign satisfactory reasons 
to the Court why he did not proceed in the suit, 
or shall prove that, either irom minority, or, other 
good and sufficient cause, he was precluded from 
obtaining redress,” 

Here the Sudder Court (for the objection does not 
seem to have been taken in the Zillah Court) has held 
that the suit was actually commenced in 1848, and, if 
so, the Plaintiffs title not having accrued till September 
1837, could not expire till the i6th of 

September^ 1849, and, of course, the suit would have 
commenced in sufficient time not to fall within that 
Regulation. • 

With respect to this the facts stand thus 

In 1847, Respondent’s father presented bis 

petition to the Civil Court of Chittoor^ for liberty to 
sue in formd p'auperis for the recovery of this estate. 
The Court was of opinion that, under Regulation IV. 
of 1831, he could not be permitted to sue without 
first obtaining the authority of Government. 

In -May^ 1848, he obtained the requisite authority, 
and on the 3th October^ 1848, he and his son, the 
present Respondent, presented a petition for leave 
to sue in formd pauperis and at the same time pre¬ 
sented their plaint in this suit. 
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The rules of the Court require that for th^" purpdse 
of obtaining such order the Plaintiff must make an 
affidavit of his circumstances, and a list * of all his 
property, and produce a certificate of a Vahee^ th,at he 
has a good cause of suit. 

All the necessaiy documents' accompanied the 
petition, and on the 13th of Notembery 1848, the 
following order was made by the Court.—“1848, 
I3.th November* On a perusal of the pauper plaint 
and its companiments put in by 'Kooppy Naidoo. and 
another Petitioner in miscellaneous petition 631, 
and on taking from them the prescribed affidavit, the 
said bi^l of plaint, &c., wr.re ordered to he filed.” 

At this time, therefore, an order was made that 
the plaint to which an answer has' since been put 
in, and upon which all the proceedings subsequently 
have taken place, should be received by the Court 
and put upon record. There seems strong groued for 

contending that this was the commencement of the 

, #1 

suit; and the Court below, which must be the best 
juSge of its own forms and practice, has held that it 
was so. 

The practice is stated by Mr. MacpJyersonf at p. 85 
of his valuable treatise, in these terms “ The period 
of limitation ends on the day when the ^plaint is duly 
lodged by the complainant in a Court of competent 
jurisdiction, not on the day when the "Suit is placed 
by the Sudder Court upon the file of the Court, which 
they deem most proper to try it, nor upon the day 
when the plaint- is numbered and sent for decision, 
for if there be any delay in that process, it- is the 
delay of the Court, and not of the Plaintiff.” 

]9«t if the preferring of the plaint with the order 
of the Court of the 13th of November^ 1848, be not 
the commencement of the suit, these facts clearly 
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bring the case within the exceptions found in the 
Regulatiqn. 

There seems reason to suppose that the proceedings 
adoptee^by the Court on the 13th of November^ 1848, 
were irregular, and that on that day it ought, ac- 
cordfng ' to the Regulation VIl. of i8i8, to have 
ordered immediate service of the petition and of the 
plaint on the Appellant, and tq have fixed a day for 
her to show cause, if she could, why the Plaintiffs 
should not be allowed to sue in fortnd paupei^is. 

If this course Jiad been adopted on the 13th of 
Novemberf 1^48, the order, which was actually made 
on' the I St of March, 1850, which the Appellant 
contends must be treated as the commencement of 
the suit, might, and probh.bly would, have been made 
long within the prescribed period. 

The order for service of the petition and plaint on 
the Appellant, and requiring her to show cause, if she 
could, why the Plaintiffs should not be allowed to sue 
in forind pauperis, was not actually made till July, 
1849. Service was made in August, and no cause was 
shown. The case, therefore, stood in this position on 
the i6th of September, 1849, when' the twelve yeans 
expired : the Plantiffs had preferred this claim within 
the prescribed period to a Court of competent juris* 
diction, and had been prevented from commencing 
their suit bi proper time (if, in point of fact, it was 
not commenced in proper time) by no neglect on their 
part, but by the irregular proceedings of the Court to 
which their claim was preferred. 

It would be contrary to all reason and justice to 
hold that, under such circumstances, the Plaintiff’s 
suit could be barred by the Regulation. 

We must hnmbly advise Her Majesty to affirm, with 
costs the decrees complained of. . ' 
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By the Hin< 
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administered 
in the north 
West Pro¬ 
vinces, a 
Hindoo has 
power to 
make a testa¬ 
mentary dis¬ 
position in 
the nature of 
a Will. 
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WilUmade by 
a Hindoo,dis¬ 
posing erf 
self-acquired 

estate among 
his family! 
established. 

Charges of 
fraud, forgery 
and pennry 
havio^been an 


On appeal from the Sudder Dewanny Adawlut^ 
North-West Provinces^ Agra. 

This was an appeal and cross-appeal from a decree 
of the Sudder Dewanny Court at Agra, By that 
decree the Court reversed so much of the decree of 
the Zillah Court at Cawnpore, as sustained the Will, 
dated the 24th of January ^ 1852, of B.am Chunder 
Punth, Soobadar, formerly Resident of the military 
cantonments of the late Peishwa, Sree Muhunt Bajee 
Rao, * at Bhitoor in the District of Cawnpore, the father 
of the parties to this appeal, but dismissed so much 
of the Respondents’ claim as related to *two villages, 

• Present: Members of the yudicial Committee ,—^The Right 
Hon. Lord Kingsdewn, the Right Hon. the Lord Justice Knight 
Bruce, the Right Hon. the Lord Justice Turner, and the Right 
Hon. Sir Edward Ryan. 

Aiuisors The Right Hon. Sir Lawrence Peel, and thi Right 

Hon. Sir James W. Colvile. 


•rdwsd to be paid by the Respondents. 
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named Lalfoor and Bulwapoor^ in Pergunnah Bithoor^ 
which they insisted were part of the estate of the 
Testator,^ but -which the Sudder Dewanny Court held 
were the private estate of the Appellant, havipg 
been acquired by him by purcl>ase out of his own 
moneys and fortned no part of the Testator, Ram 
Ckunder Punth's estate. A croi^s-appeal was by special 
leave (a) brought against this latter part of the Sudder 
Dewanny Court’s decree, and also against so much of 
the same decree, as related to the valuation of the 
* personal and immoveable property left by the de- 
^ceased in case of his intestacy arrived at by the Sudder 
Court. 

The Appellant was the eldest son of the deceasedj 
and the Respondents his younger brothers. 

Tiie substantial questions raised and at issue in 
the appeal were, first, as to the power of a Hindoo to 
make a testamentary disposition in the nature of a 
Will, devising and bequeathing self-acquired pro¬ 
perty j and, secondly, the question of fact, upon the 
assumption of the existence of such power, whether 
the Will in question was sufficiently proved by the 
evidence in the suit, and was the free and voluntary 
act of the deceased. No objection was raised to 
Ram Chunder PunWs testamentary capacity. 

In the viev^ which their Lordships took of the evi¬ 
dence in rtspe^ct to the validity of the Will, any further 
statement of the facts of the case are unnecessary; 
the evidence upon that point being fully stated and 
considered in the judgment of their Lordships. 

Mr. A. Stephens, C., and Mr. Edmund F. 

Moore, for the Appellant, 

insisted, first, that by the Hindoo law, the Testator 
(a) 6 Moore’s Ind, App. Cases, 464 
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Ram thunder Punthy had pOMsier to make a Wfll 
devising and bequeathing real and personal splf- 
acquired estate, citing Sir F. Macnaghtin’s "Cons, 
on the Hindoo law," pp. 316, 318, 331,’(a); a^jd, 
secondly, that it was estliblished by the evidence, 
which they fully investigated and commented upon, 
that the Ram Chunder Punth ex*ecuted the Will in 

i A 

question. * , 

The Solicitor*General (Sir R. Palmer) and Mr. 

Leith, for the Respondents, 

Submitted, that the onus probandi was upon the 
Appellant, and that he failed to prove by evidence 
that the Will was executed by the deceased, and 
further,, that if the factum of the Will had been 
proved, the Wdl was invalid by the Hindoo Law as 
laid down in the Mitacshara, whiclh they insisted 
governed the case. 

Mr. Stephens, Q. C., in reply. 

The consideration of their Lordships* judgment was 
feserved, and was now delivered, as foHows, by 

’ Lord Kingsdown :— 


The question in the original appeal in this case is 

(rt) See also upon this point, Strange’s “ Hindu Law," Vol, I., 
254, ih. Vol. 11., 438. W. H. Macnaghten’s" Prin. of Hindu 
Law," p. 3 ;Sieele's Law an5 Custom of Hindu C|stes, pp. 62, 3,75, 
187,237.8. Motley’s Dig. tit. “Will," (^) p. 613, Second series, 
P- 3 P ,\a) Juggomohun Ray v. Sr^amutty, Cla Ice’s Louies and Orders 
of the Supreme Court of Calcutta, p. 105 ; Ramtonoo Mullick 
Kamgopaul Mullick, i Knapp's P. C. Cases, 245 ; Rewua Persad 
Mussmat Radha Beeby, 4 Moore’s Ind. App. Cases, 137 ; Baboo Ja- 
nokey Doas v, Binab'un Doss, 3 Moore’s Ind. App. Cases, 197'; Na- 
galutchmee Ummal v. Goppoo Nadaraja Chetty,6 Moore’S'lnd, App. 
Cates, 309 ; Sreemutty Soorjeemoney Dossee v, Penobundgo Mul- 
Uck, 6 Moore’s Ind. App. Cases, 526. and/v;/, p. 123; Sonatun 
B ysack Sreemutty Juggutsoondree Dossee, 8 Moore’s Ind, App. 
cases, 66 / Ben. Regs XXXVI- of 1793, and sec. 6 of XLlV.of 1795 
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as to the jg^enuineness of an instrument alleged by the 
Ap{fellant ^o be the Will of Ram Chunder Punth^ 
deceased, ;^he father of the Appellant and Re¬ 
spondents ; the Appellant being the eldest, and the 
Respobdftits the two younger sons of the alleged 
Testator. T[\E *Zillah Court of Cawnpore decided in 
favour o/ the Will. The Sndder Adawlut of the 

m 

North-Western Provinces reversed that decision, but 
held that certain property which the Respondents 
alleged to be a paist of their father’s estate belonged 
to the Appellant. 

Against the decision on this point, and against a 
determination of the Court with respect to the amount 
of the alleged Testator’s property, with which the 
Appellant is to. be charged, there is a cross-appeal by 
the Resl^ondents. 

Ram Chunder Punth in his lifetime was Soobadar 
an officer of rank and distinction in the service of 
the Maharajah^ the ex~Peishwa. He had accumulated 
a large property* and had invested some part of it, not 
very considerable in proportion to the whole, in .the 
purchase of land. 

He had two wives and three sons, and at least one 
daughter. He had a residence at Bithoor, where he 
seems to have kept a large establishment of servants, 
and he had a smaller house—a Bungalow^ as it was 
termed by pne ’ of the Respondents’ Counsel, at 
Cawnpore —>at the distant of about ten miles from 
Bithoof^» 

He appears to have lived on terms of great inti¬ 
macy .with many Europeans resident in his neigh¬ 
bourhood, and ' especially with Mr. Morland, an 
Eiiglish gentleman who held some official situation at 
Cawnpore, It is in evidence in the case, thift the 
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eldest son, the Appellant, had ^he 'general manage¬ 
ment of his fathei^s affairs, and that differences chad 
prevailed in the family between the sons,* the eldest, 
as it is said, acting with harshness tow'ards his younger 
brothers. “ o . 

The Soobadar died on the 22nd of yuly^ 1B53, and 
on the loth of Augu\i, 1853, Appellant presented 
a petition to the Judge of the Zillaft of Cawn/fore, in 
which he described himself as eldest son, heir, and 
executor of Ham ChunJgr Hunih^ Soobadar, The 
petition stated the death of the Soobadar, and that* 
when in his perfect senses he constituted the Peti¬ 
tioner his executor and proprietor of his effects, 
under Will signed and sealed by the deceased, and 
bearing date the 24th of January^ 1852; that during 
the lifetime, and to the day of the death* of the 
deceased, the Petitioner held possession of all the 
real and personal estate and effects, in subordination 
to the deceased, and regulated and managed all his 
affairs, as people generally were wall aware of, and 
.of .which the Court was equally well informed. He 
then stated that he found that he could not realize 
the assets of the Testator without obtaining a certi¬ 
ficate of administration under Act, Nb. 20, of 1841, 
and he prayed a certificate accordingly. 

He appended to his petition the alleged Will, with 
translations in English and Persian, and added the 
names of the four attesting witness and two persons 
by whom the translations were alleged to have been 
made under the Testator’s directions, one an European, 
named Pownesy and the other a Hindoo, named 
Mokeeooddeen, 

Onthei2thof August the Respondents presented 
their petilioft, alleging that the Will w^s a fabrication of 
the Appellant, and that they were joint heirs with him. 
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* Witnesses were efcamined for and against the Will, 
though ft is said that the Judge improperly iJeclined 
to examine some persons who were tendered by the 
Respondents for examination ; and| on . the 8th of 
Sepien^Jier^ he ordeted certificate of administra¬ 

tion to be grauted to the Appellant. 

On the following day, the 9th of September^ the 
Respondents filed their plaint in the Zillah Court of 
CauoHpore against the present Appellant, claiming 
tw'o-thirds of the property, real and personal, of their 
deceased father, from the Appellant. 

Evidence was gone into on both sides, and of 
course it was for the Appellant to establish the Will. 
It purported to bear date the 24th of 'yanufiry^ 1852. 

The effect of it, according to ihe English translation, 

• • 

as made in the Zillah Court, was to declare, that 
the Testator was seventy-five years of age; that his 
younger sons .were childless. It then proceeded to 
express his hopes that his wives and his sons would 
all live amicably together, and that all would look 
upon’and consider his eldest son as the head of hjs 
family after his death. He then bequeathed the 
whole of his property, real and personal, to his eldest 
son, directing him to provide for both his wives, 
and to pay them proper respect, and to provide also 
for bis younger brothers, and for the Testator’s 
dependents; and he declared that he had made these 
provisions with a view to prevent dissensions in the 
family, and to enable them to live in peace and 
harmony after his decease. It, however, the younger 
sons should not feel disposed to abide by these direc¬ 
tions, and should insist on a separation from, the 
family, then the eldest son was to receive the rents 
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of two villagfs, mentioned in the Will, and pay over 
the proceeds to bis younger brother, as such pr< 5 - 

ceeds were, from time to time, received : and he was 

• 

fur:her to pay to each the sum of Rs. 25,000. Tbe 
Testator then gave Rs. 13,000* for the benefit »of 'his 
granddaughter, the daughter of the Appellant, on her 
marriage and allotted 40,000, for what he calls 
the customary outlay in the first year after his death, 
including religious pilgrimages. 

In the event of a pension which,he enjoyed from 
the British Government being continued to his family 
there is some ques>tion as to the effect of the bequest, 
the first English translation provides, that in whatever 
proportionrs the British Government might allot it, 
the sons should enjoy it. 

The Testator's property has been estimated* by 
the Sadder Court' as of the value, in the whole, of 
5 lacs of rupees, or in English money of 
The value of the two villages given to the younger 
sons is e.stimated at ;^5.ooo,; the two** legacies of 
rib. 25,000, would amount to as much more. They 
would take, therefore, ^ 10,000; the granddaughter 
/;i,3oo ; the funeral and other expenses £4,000; 
and there would remain a sum of £35,000, for the 
eldest son, charged with the maintenance of the 
wives and dependents of the Testator. 

There seems nothing in this Will which to English 
notions would appear unreasonable. The eldest son 
was to maintain the rank and position of the family ; 
he had issue which the younger. sons (who had 
arrived at tbe age of manhood and appear by the Will 
to have wives) had not, and the provision se^ms to be 
such as a prudent Testator might be supposed very 
likely to' make who was inclined to found i family. 
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• The evidence ii\ support of the Will is singularly 
strong. • 

We hate first the evidence of Apa Lagoo^ who 
wrote thrf Will in Che Mahrattee character. He says, 
“it^is^all in my handwriting down to the words 
indicating th(^ Arabic month, at tlie end, which were 
inserted by the ^0 obadar himself. The date is 2nd 
B.ubee~ooUAkhir* and underfieath it is written, Magh 
Soodee Teej^ in my handwriting. Under that again 
is the Soobadar's signature. This Will was written 
under Soobadar* s orders. It was planned two 
days before, and it was reduced to writing on the 
2 |.t!i of the month,” He then proceeds to depose to 
the signature of the Will, and its sealing by the 
Testator, and signaiure by the four atteking wit- 
nesse^s. He Says that a draft of the Will had been 
previously made by him, the witness, and the draft, 
as well as the Will, was handed over by the Testator 
to the Appellart. H:; says that the two translations 
were made four days afterwards. 

It was remarked upon as singular, that Apa 
Lagoo was not an atteiiiing witness to the‘Will; 
but we agree with the observation of the Counsel 
for the Appellant in his reply, that, if the Will 
was not genuine, the person who had written it 
would niociit probably have been made a witness in 
order to make it more difficult fur him to betray his 
employer.* 

This witness was in the service of the Soobadar, 
sixteen or scvenieen years ; employed in writing letters 
tor hi n. He se^ms to give his testimony very fairly. 
•He' >ays that the Will was made in favour of the 
Appellan'ir only because he was the eldest son, for 
the Soobadar was not displeased with the younger 
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sons. He does not know whether the younger 
sons were informed of the Will or not; but thoy 
were not informed of it in his presence. 

Three of the attesting witness to fhe WiK, 
Byjaba, Sookharam, and DiKkur Punth^ all gjve^the 
same account of the transaction, not as we too often 
find in these cases, all in the same wofds, not, indeed, 
concurring in all the minute particulars of what 
passed, but with that agreement in substance and 
that variation in unimportant details which are 
usually found in witnesses intending to speak the 
truth, and not tutored to tell^a particular story. 

Now ,3 fwho are the witnesses, and are they of 
a character to attach credit or discredit to their 


lestimony. 

The first witness is Byjaha. He says he was a 
ompanion o( the Maharajah in his lifetime; that e 
been in his service Itora the age of ten years; 
hat he was in the habit of 

^ or I 000 rupees from the Maharajah, and 

r; ptmanenU the Maharajah allowed him a rupee, 
j He says there was an intimate bond of 
irhood between the Saohaiar and himself, and 
h^fthe SaaMar sent a messenger in 
Mthoor to fetch him to Cawnpore, m order that h 

might witness bis Will. 

This witness, therefore, appears to be h p?™n in a 
respectable position in lite ; a person likely to 
»e called upo. by the Soabadar to take the part Whic 
„ did in the completion of this instrument. Thg 
™,y objection suggested to him is. that he appears to 
w indebted to the Appellant in a bond' for Rs. 500, 
MVable by instalments, a circumstance which cannot 
veigh much, if anything, against his evidence. 
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The next witness is Sookharam, who was in the 
service of the Sfiobhdar^ and received what we imagine 
is* rather^a considerable salary, Rs. 300 a>year, and 
held a confidential situation as keeper of the jewels. 
1^0 objection was made to him except that he was 
now*in*he service of the*Appellant. 

The next'*^witness is Dinkur Punth, who also ap¬ 
pears to be in a respectable position. He was a 
Resaldar dn the MaharajaP^s employ, and received a 
salary of Rs. 300 per annum. After the Maharajah's 
death' this salary was reduced by the Soobadar to 
Rs. 200, which he continues to receive from the 
Appellant. 

The remaining attesting witness, Kesho Rao, had 
given evidence, like the> others, in support of the 
Will on the application for the certificate of adminis- 
tration, and he was produced on the present occasion, 
by the Appellant, and came from Bithoor to give 
evidence, riding, as he says, a horse supplied by the 
Nana Sahib. Instead, however, of confirming his 
former testicnony, he says, that the whole of it was 
false; that the Will was written by the Appellant 
himself, and that he, the witness, signed it*fifteen 
days after the death of the Soobadar^ and that when 
he gave hi* former evidence, he was brought into 
Court in a state of intoxication, having been drugged. 
This lattep statement is manifestly false. He was 
examined and cross<examined on the former occasion 
in the presence of the Judge, and there are no signs 
at aK of confusion in his testimony. 

The reason of this man's thus contradicting his 
former evidence may be conjectured with great pro¬ 
bability. He is a Brahmin, and it appears to be 
contrary *tp the tenets of the Brahmins that a person 
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ill the situation of the Soobadar, having "several sons, 
should dispose of bis property by a testamentary' 
instrument in favour of one; they hold it to fie con¬ 
trary to the Shasiers, as appears by the 'evidence 
given in this case by the Respondents. The’ witnesi 
says, “ Since the month of Kartik last (he wjs exa¬ 
mined on the 28th of ^arck^ 1854), all that Brahmins 
of my brotherhood combined and put me out of caste 
for giving such false evidence.'^ He ‘Is asked by the 
Court, “ How did the Brahmins learn that you had , 
given false evidence ?" He answers, " All the 
Brahmins are well aware that the Will is a fabrica-' 
lion ; nor, indeed, is it the custom or usage ef the 
countrv that three sons should be masters of the 
property and ,a Will be ma^de in favour of only one 
son Only with )uc giving notice of the others.” 

All the circumstances lead to the conclusion j,that 
this witness is not coming forward to correct false 
evidence previously given, but that he has been 
tampered with, and, under the pressure of his 
brotherhood, is attempting to destroy^ an instru¬ 
ment which he knows and had originally declared 
to be genuine. 

Tlie Zillah Judge who saw the witness, and 
observed his demeanour during his examination, 
remarks, ”1 am bound to record the very unfavour¬ 
able, injpression given by the manner and appearance 
of this witness, which was, it seemed ^to me, shared 
by all present.”, After referring to a description 
of the symptoms of.„a lalse witness contained in 
Ihe MitaCskara, he says, “All these features of 
uneasiness were very, visible and it seemed to me 
that he. was in fear cf some person in tlie body 

of the room who had been sent to watch his evi- 

} 
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. * 

d«nceand he intimates “a strong suspicion that 
the venaf perjurj of this witness was mainly relied 
oA to support the present suit.'^ 

Therg remain of the" witnesses who hare been 
previously examined, the two translators, as they 
are called, though that expression does not quite 
accurately pxpreSs what they did, Numut Moheeooddten 
and Pownes. 

The former examined, and confirms in every par- 

a 

ticular his -previous evidence. He says that two days 
before the end of January^ what he calls the transla¬ 
tion was made. The translation was made in this 
manner. The Soobadar held the Mahratt^e Will in 
hU hands, and dictated the terms of it in the Oordo 9 
langu^e, which the witness wrote down after him in 
the Persian character, and^when this was done, the 
Soobadar signed it; that " the Soobadat^s object in 
making this Will was solely to perpetuate his name 
and dignity and rank, and that the Nana might be 
enabled to protect and support other persons, for the 
Soobadar always spoke to that effect4’' 

Mr. Pownes is not examined again, but his former 
deposition is put in, and what took place with respect 
to him is so extraordinary, with reference to the pro¬ 
ceedings of iioth the Zillah and the Sitdder Courts, 
^at their Lordships think it necessary to call it to 
the attention of the Judges there. 

The • witness had been examined and cross-examined 
in the former proceedings, and had given a similar 
i^ccbuttt of the transaction to be * given by Mohek^ 
ioddeen^ viz., chat the Mahrattee Will was held by tile 
Testator, who read it and went on rendering it tn 
Oordoot while the witness wrote it out in English; 
that the witness did not take the original Will into 
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his hinds to inspect it, but it was on the table,and Jie 
should recognize it if he saw it. He does * recognize 
it, and he says he first made a draft, which * he after¬ 
wards fair copied, and the Soobadar wrote something 
at the bottom of it which must have been his signature, 
but the witness is not acquainted with that cha- 
racter. • 

On the 28th of October^ 1853, Appellant pre¬ 
sented a petition to the Court containing the follow¬ 
ing statement: that Mr. Pownesy a clerk of the 
Judge's Office, and employed as English translator, 
had previously deposed on oath to the Will; that on 
the 22nd of the present month, six days ago, be had 
called at the Petitioner's house and proposed terms to 
the Petitioner connected with a pecuniary i;eward, 
which Petitioner declined; that two days afterwards 
be sent word to the Petitioner by a trustworthy man 
to say, that he would now give evidence of a different 
purport, and thus throw obstacles in the suit, if the 
Petitioner did not consent to his proposal. That on 
receiving this message the Petitioner was astounded, 
but that he had done his duty by reporting tke cir¬ 
cumstances to the Court. . 

When a charge of this most grave character was 
brought against an officer of the Court placed in a 
situation of great importance to the. due administra¬ 
tion of justice, which, if the charge were true, he 
ought not to have been permitted for a single hour 
longer to retain, it would naturally be expected that a 
most strict inquiry would be immediately made' by 
the Court into the truth or falsehood of this charge. 
'Yet as far as we can discover, not the slrghttst notice 
iippears to have been taken of it 

On the 17th of Nevembtry 1853, the petition con- 
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taxning fhis charge was ordered to be filed, and on the 
27th yanmiry^ 1854, on the petition of the Appellant 
th« deposrtion of Pownes to which we have already 
referred was ordered to filed. 

How It ha^l^ened that if the Ci^urt did not think 
it necessary to investigate such a charge against one 
of its officers; that that officer himself did not imme¬ 
diately insist on having his character cleared, it is 
difficult to understand ; something may have been 
done, and some ersplanation may have been 'given 
of which no trace is to be found on the record, but if 
this were so it is to be regretted that nothing of 
the sort appears. 

The Zillah Judge does not seem to have *adverted| 
at ail to the* deposition of Pownes. The Sudder 
Court* do observe upon it, but in terms not very 
accurate, according to the record as it appears before 
us; and they object to it only on a ground which 
is quite untenable, namely that the witness did not 
appear to have; been sworn before he was examined, 
though the contrary appears upon the jurat mgned 
by the Judge himself. Tfiey complain that he was 
not examined in the suit, but they do nut take any 
steps for the purpose of remedying the defect, nor 
allude to any proceeding as having been taken or as 
being fit to be taken for the purpose of investigating 
a matter of so great importance to the due adminis¬ 
tration of justice as the charge of gross corruption 
broug\it against one of the officers of the Court of 

Cawnpore. 

, In. addition to the witnesses to whom we have 
referred, speaking to the factum of the Will, there is 
other Very important testimony in support of it. 
There is o le person, Baboo Porarkur, whose e’vidcncc 
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on this subject is of the greatest weigfit, Ifr he 
is to be believed, he proves the whole cas*e ; he says 
that he was not present when the Will was made ; 
that he was detained at BiHioor by the deat)) of his 
mother; that the Soobadar informed him of the 
Will soon after it was made on the 6th or 7th of 
February \ that the Will was shown* by Soobadar 
to his younger sons, the Respondents, who took it 
up am) re^d it and ^ then laid it down near the 
Soobadar, who handed it to the Appellant. He 
says that those who live in the Bara (which we under¬ 
stand to be the mansion of the Soobadar) must all 
have been aware of Uie Will ; that he was heard from 

e _ 

Nurain Rao Apet, a grandson of the Testator, that 
Dr. Cheek and Mr. Vincent were aware of i% ; and 
he states as of his ow'ii knowledge, that Mr. Kirk of 
the Bank of Cawnpore, was also informed of it; 
and he refers to a letter, of which we shall have 
something to say presently. He says that he was 
always with the Soobadar, and acted in some respects 
as hik deputy. 

Now, not only is there no impeachment at all of 
this witness, but there is strong testimony in his 
favour. Mr. Morland, on whose evidence against 
the Will the greatest rtlianct is plaped by the 
Respondents, refers to this person as, the confidential 
agent and constant attendant of the Sohbadar, and 
as one who would have been asked to attest the 
Will, if any Will bad really been made by the 
Soobadar. 

A sufficient reason why he was not .asked to attest 
it, appears jncidentdlly, on his examiri^tioii, viz., 
that was detained at Mooby the death of his 
mother. 
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This witness Bahoo Porarkur^ refers to Mr. Vincent, 
Dr. Cheeky and Mr. Kirk^ as Europeans acquainted 
with*the Will. 

Now, with respect to Mr, Vincent, a letter of that 
gentleman, written to the Appellant at Cawnpore 
during*the examination of the witnesses in the case, 
is found on record. In the petition tendering 

the letter the Appellant says that Mr. Vincent^ who 
is now in Gawnpore, is ready to attest the contents 
of it. It amounts, however, to very little, even if 
the contents were, regularly proved, wliich they 
wrere not. 

Dr. Cheek, a physician says, tlrit in February, 
1853, when he attended the Soobadar professionally, 
he had the (ollowing conversation with him :^'‘One 
day he was very ill, tihd I said to him, ‘ The state'of 
your health is «iuch that you should arrange your 
affairs, though I hope you wdll recover from your 
present illness.’ To this he replied, ‘ I have arranged 
my affairs,' or words to that effect. He never made 
use of the term ‘ I have made my Will,’ though I 
led to sup pose he meant this from the abgve 
expres.sion he made use of.” 

rhis. was very soon^ after the date of the allied 
Will, and appears to thrir Lordships important con¬ 
firmation of the truth of the Appellant’s case. 

The,third] European referred to by Bahoo Porarkur 
is Mr. Kirk^ of the Bank ,cf Cawnpore, The com¬ 
munication to him is alleged to have been made by 
a letter signed by the Testator, which if it be genuine 
is adnntted to be conclusive of the case. 

This letter purports to have been written on the 
gth of January,' 1853, to Mr John Kirk, at that 
lime, superintendent of Caiionpore Bank. 
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It appears that the Soobadar had at some antece¬ 
dent period taken ten shares in the Cawnpere Bank, 
and had had those shares entered in the ^lame of his 
youiij’est son, the Respondent, Hurrae Punth Shad. 
The Bank, in 1S52, was \yiiiding up its affairs, and 
was about to return by instalments tiieir capftar, or a 
dividend upon such capital, to'the. shareholders. The 
Appellant bad applied, as the manner of his father's 
affairs, to the Bank for payment of Rs. 250, the 
dividend tlien payable. Mr. Kirk, the Superinten¬ 
dent, refused to act upon his statement without the 
authority of the Soobadar, and thereupon the following ” 
letter is alleged to have been signed by the Soobado^rf 
and sent to Mr. Kirk ;— 

^'Dear Sir, 

"You have made an objection that, the shares was 
held in the Cawnpore Bank by the name* of my 
youngest son, Hurree Punth Bkao. Consequently 
you cannot pay the sum of Company's rupees (250}, 
two hundred and fifty, to my eldest son Nurain Rao 
Nana, being the amount of refund Capital at the rate 
of *25 rupees per share on the ten shares in the Cawn¬ 
pore Bank, which it is now going to discharge. In 
rep 4 j', I beg to inform you that in those days when 
the shares was taken, my elder son, Nurain Rao 
Nana, was in preparation to proceed to England for 
some business on the part of Maharajah ex-Peishwa 
Bajee Rao. Consequently for namesake the shares in 
question was tak< n by the name of my youngest son, 
Hurree Punth Bkao, otherwise the shares were taken 
by the name of my elder son. Nurain Rao Nana 
has full authority over all my property at pre.s-ent and 
also in future. Moreover, I have * already written 
dewn my last Will and bequeathed to him. There 
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fore, I sa^licit your favour to remit the said amount to 
my elder *500, Nurain Rao Nana, and also in future, 
whatever more shares will be liquidated on account 
of the said shares, kindly remit to my elder son, 
Nurain Rao Nana, and oblige 
“ Yours sincerely, 

• “ Ram Chunder Puntk, So 9 badar% 

" Cawnfyore, the gth ’January, 1853.” 
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On the 19th of January, 1853, Mr. Stacy, who*was 
' then a clerk in the Bank, informed the fAppellant, 
that Mr. Kirk had recognized his title, and had sent 
him a hoondee for the Rs. 250. 

Mr. Stacy's letter is produced and is proved by him¬ 
self, and is in thpse words:— 

My dear Sir, 

I am sorry Mr, Kirk will not agree to pay 
cash. He showed me your father’s note, and he says 
he has now no further objection to recognize you 
as fully empowered to negotiate this business ; but 
a hoondee is all he can give, and this for 2*50 
rupees* I have accordingly the pleasure to inclose 
the same. , 

** Yours truly, 

** W. Stacy.” 

Now, Mr. Stacy is examined, and (his evidence is 
very important. He says that the Soobadar called 
upon him in company with the Appellant; and after 
giving a history of the shares, told him that though 
the shares were in the name of his youngest son, yet 
his eldest son was proprietor and manager of all his 
affairs, and the proper psrson to receive the money 
(dividends), and he requested the witness to call on 
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Mr. Kirk and get the money paid to the A^pellapt. 
He says that he had an interview with Kifk accord- 
ingly, who told him that he had received a letter fr«m 
the Soohadar^ and had no longer any objectioji tp pay 
the dividends as requested, but could not pay cash; 
all he could do was to give a hoondee” for the 
amount. Mr. Kirk read to him the Soobai^ar's letter, 
and he. saw it too, but did not know the Soohadar^s 
signature. He then verifies the letter which he had 
written, and looking at the other English letter ad¬ 
dressed to the Bank, witness stated, that the contents 
of this letter were identical with those of the letter 
shown to him by Mr. Kirk. 

It is clear, therefore, beyond all question, that some 
letter to the general effect of that stated by ^he Ap¬ 
pellant was written by the Testator; that such letter 
had been sufficient to remove the difficulties felt by 
Mr. Kirk] and Mr. Sfacy, on seeing the letter pro¬ 
duced to him, declares the contents.to be identical 
with that shown to him by Mr. Kirk. 

It is said, however, that there is a passage in this 
letter which it is so improbable that the Soohadar 
should^ have written that it is in Hself evidence 
of forgery The passage is this:—“ Nurain Rao 
Nana has full authority over all my property atfpre¬ 
sent, jfnd also in future. Moreover, I have already 

« 

written down my last Will, and bequeathed to him.’^ 
But on full consideration of all the circumstances 
their Lordships are not able to agree in that view. 
As to the first sentence it amounts to little, if at all, 
more than what Mr. Stacy says that the Soobddar 
stated to him, and when it is recollected that the 
Soohadar^s object was to settle the matter then in 
dispute, not only with respect to the dividends 
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then payable, but a^to future payments ; that he was 
then seventy-six years old, and could not expect to 
co*ntinue much longer in life ; and that he could only 
perpetuate the authority of his son by making a Will, 
and, according to the ^ hypothesis, had done so, 
there does not seem any great J^improbability in his 
stating this faH*. . It was not one which he was de¬ 
sirous of keeping secret from indifferent persons, and 
there was a motive on this occasion for communicat¬ 
ing it. The letter was written in January^ 1853, ' 

Mr. Stacy speaks to its contents in March^ 1B54.’ 

It is said, however, that the circumstances undei* 
which it is brought forward throw great suspicion 
upon it. To their Lordships, on the contrary, it 
appears that those circumstances almost exclude the 
possibility^of forgery. 

The account of the Appellant is this :—He bad 
originally found a copy of this letter in his father’s 
letter-book, and he took the book containing it 
to Mr. Morland in October^ 1853. Morland says# 
he remembers Forwarding a letter to the “ Secretary 
of the Bank regarding payment of instalments which 
were due in the name of the Soobadar." Again, 
he says, “ w^en I came to Cawnpore, in October^ 
1853, the Defendant brought me a book, containing a 
copy of a certain letter .which Defendant told me 
had been addressed to Mr. Kirk^ regarding refund 
of the instahnents." 

It may safely be assumed that the letter, a copy of 
which he thus showed, or offered to show, to Mr. 
Morland^ was to the same effect .with that now pro¬ 
duced. It was said that the letter-book was not 
« 

produced by the Appellant, but he had in his plead* 
ings, tendered the production of it, and, fhe Re- 
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spondents might, if they had dei|ired it, have caifed 
for itff production. The original letter itself was 
referred to in the hands of Major Riddell. • 

Mr. Kirk was dead ; his widow seems to have §et 
up some business for herself^, in which she employed 
a person named Read, as her clerk. Major Ridiell, a 
Magistrate at Cawnpore, had undertaken to wind up 
the affairs of the Bank, and, of course, would have 
the papers of the Bank in his possession. The Ap- 
pellant alleges, that he applied to Major Riddell for 
the original of this letter; that Major Riddell searched 
for,but could not find it, and suggested that it might 
be amongst the private papers of Mr. Kirk in the 
hands of his widow, and promised to write to her on 
the subject. It appears that he must have done so, 
for on the 17th November, Mrs. Kirk^ having found 
the letter, sent it to Major Riddell by the hands of 
her clerk. Read, and Major Riddell indorsed on it, 
“ Received from Mr. Read, this 17th November, 
1853." The Appellant put in his answer on the 19th 
on November, 1853, ignorance, as faY as appears of 
the fact of this letter having been found ; and on the 
14th of December, he wrote to Mrs. Kirk, to inquire 
about this letter. On the islh, she sent him this 
answer 

“ Cawnpore, December 15, 1853. 

“Sir, 

“ In reply to your letter of yesterday’s date, I beg 
to inform you that the letter I found froni your 
father to my late husband has been duly forwarded 
by me to Captain Riddell, some time back, in order 
that the same might be made over to you.” 

The Appellant hereupon procured from Major 
Riddell a copy of this letter under his official seal, 
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and on the 26th 9f December, 1853, he put in his 
rejoinder to the Respondent's replication, in* which 
he referred to this Jetter as then in the possession 
of» Major * Riddell, and to the letters of Mr. Stacy and 
Mrs. Kirk, as establishing.its genuineness. 

The persons here referred to, Major Riddell and 
Mrs. Kirk, were -both resident in Camnpore, Mr. 
Morland, who was a strong friend of the Respond¬ 
ent's, was 'probably also there; every opportunity 
was afforded to them of inquiring into the truth of 
the facts alleged, *and of disputing the genuin'eness 
of the document, if any reasonable grounds existed 
for doing so. 

On the 37th of January, 1854, the Appellant, by 
his petition, tendered in evidence a copy of £he letter 
of 9th of January, 1853, referring to the original 
as in the hands of Major Riddell, and the two ori¬ 
ginal letters of Mr. Stacy and Mrs. Kirk. 

These documents were accordingly filed. 

On the 29th of March, Baboo Porarkur was exa¬ 
mined, and stated the circumstances relating to 
these Cawnpore Bank shares, and the effect of the 
letter written by the Soobadar on the occasion, which 
he says was, that the real proprietor of these shares 
was Nurain Rao, and that he, the Soobadar, had 
made a Will in his favour; he says that the letter 
was written by one William, who was occasionally 
employed as clerk in the house at Cawnpore, in Eng¬ 
lish, at the Soobadar^s dictation in his, PorarkuPs, 
* 

presence. 

The Respondents, as it appears from the judgment 
of the Sudder Court, called for the production of 
the original letter in the hands of Major Riddell, and 
it was produced accordingly. An order for the pro- 
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ductioQ was made on the 29th of Marche and though 
there Jis some confusion in the documents* printed 
for the purpose of transmission to this country, and 
some orders are referred to in the index which are 
not printed, we think that^it is sufficiently clear, inde¬ 
pendently of the statement by the Judged ot the 
Sudder Court, that the original letter was produced in 
consequence of the order of the Qourt, and shown 
to Mr. Stacy, and on a subsequent occasion to Mr. 
Morland, No evidence whatever was given by the 
Respondents to impeach this document, nor were any 
questions put to any of the witnesses with a view to 
show any improper dealing with it by the Appel¬ 
lant, 

If the statement thus given be [true, and no 
attempt has been made to impeach it by any Jevi- 
dence, it is difficult to see how any opporti/nity of 
forgery was afforded to the Appellant. The objec¬ 
tions made by the Sudder Judges to it are of no 
weight ; one is that the Appellant, in setting out the 
copy of the letter, had not stated the indorsement 
mad.e by Major Riddell of the day on which he had 
received it; the other, that Read, the messenger who 
carried the letter to Major Riddell, had, fifteen years 
before, been convicted of fraud, and sentenced to 
imprisonment. 

In addition to all this evidence, there* was proof by 
a grandson of the Soohadar that the 'Wilj wa s known 
in the family, and had been the subject of conversa¬ 
tion in the Soobadar's house in his lifetime, and this 
was confirmed by the testimony of several other 
witnesses. 

Against this mass of evidence there \ras really no 
testimony entitled to any weighti The strongest 
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-evidence* against the Will is that of Mr. a 

gentleman* of position and respectability ; he says 
th^t he often suggested to the Soobadar the propriety 
of making a Will, observing that his late master, the 
ex-Peistiwa had made one ; but the Soobadar always 
(as he terms'Tt). scouted the idea, saying, “ Why 
should I make ^ Will ?—there are my sons to Inherit 
my property." This witness says, that he was on 
terms of such close intimacy and confidence with the 
Soobadar, that he is firmly persuaded that if the 
Soobadar had made a Will he would not only have 
consulted him about it, but asked him to be a witness. 

But there appears upon this gentleman's own de¬ 
positions quite sufficient reason why the Soobadar, 
whatever might be his general confidence in him, 
should neitlicr consult him about his Will, nor ask 
him to be witness to it, nor inform him that he had 
made it. Mr. Morland, it is clear, in the differences 
which prevailed in this family, supported the cause 
of the youngdr brothers, and was anxious to protect 
their interests against the elder, . towards ^hom, 
whether with or without reason, he entertained feel¬ 
ings of disl'^ke. He not only says, that he advised 
the Soobadar to make a Will, because he thought the 
Appellant was likely to claim much more than his 
share of his father's property after his death, and 
would do* much to the prejudice of his younger 

brothers’ but he admits that he had, on one occasion, 

* 

at the instance of the second son, represented to the 
Soobadar the alleged tyrannical conduct of the Ap- 
' pellant. The Soobadar, on that occasion, said he 
had an equat regard for all his sons, but did not 
admit the tyranny imputed to the eldest. 

Now, if the Testator was determined to leave to 
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flis eldest son the bulk of his estate, it was very 
likely that he would not comaiunicate to Mr^ MorliCnd 
a determination so little in accordance wijth his ad¬ 
vice or 19 his wishes, or ask him to authenticate the 
instrument. * 

The other evidence is hardly deserving of notice ; 
it is disbelieved by the Zillah Judge, and is not ad¬ 
verted to by the Sudder Court. It consists t>f that sort 
of testimony with which, in these Indian cases, we are 
unfortunately too familiar—of witnesses who swear 
positively to matters of which they can have no 
knowledge ; of witnesses who swear that they have 
heard the alleged Testator, after the date of his Will, 
declare that he had never made one ; that they had 
heard the persons who had been parties to the instru¬ 
ment gratuitously declare to them that it Was a 
forgery; of witnesses who declare that they had been 
solicited by the party in the cause, or his agents, to 
attest instruments, which they were told at the same 
time were fabricated. Witnesses of thib description 
may be had, unhappily for India, in any number in 
that country. 

The two wives of the Soobadar are examined as 
witnesses against the Will, but they really say nothing, 
nor, indeed, are asked anything that is important; 
each says in general terms, that the Soobadar never 
wrote anything in favour of any of bis .sons, and 
made no one proprietor; and that he regarded all 
bis sons as equal, and each says the whole property 
of the Soobadar belongs to her. They are examined 
as to t;he property, with respect to which they may 
be able to speak. Other witnesses givcfthqir opinion 
as to the handwriting of the Testator, a species of 
evidence seldom of much value in contradiction to 
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positive testimony, and in'ithis^'case rendered of still 
less valuf, as to some of the ^witnesses, by the cir- 
cuoistancel^that they deny the handwriting of the 
Testator to documents admitted to be genuine. 
The rest of the evidence^ consists of the testimony 
of PtAidits, who say that the Soobadar was always 
obedient to ^^’^^hasterSf and that the ShasUrs for« 
bid a father who has several sons to appropriate 
by Will to *one the property which by law ought 
be the equally divided amongst all* It is clear that 
in this District a strong feeling prevails amongst *the 
Brahmins upon the subject of testamentary dispo* 
"sltion, which, though at length established by law 
as to self>acquired property, is opposed to the ancient 
usages and feelings of the country. 

On the whole, it appears to their Lordships that 
the Appellant has sufficiently established his case. 
A course was taken in the Sudder Court, which is 
certainly unusual. The Judges ordered a translation 
to be made into English of the Oordoo Will, and they 
found that such tfanslation did not, in form or in the 
order of the sentences, correspond in all respects with 
the translation made by Pownest and from this, if we 
understand the meaning of the Judge who adverts to 
the fact, they drew an inference unfavourable to the 
Will. It may be observed that Mr. Morland^ on being 
shown the English translation alleged to have been 
made by Pownes, says he has no doubt it is Pawneds 
writing. If any inference against the validity of the 
Will were to be drawn from the discrepancy between 
the two English translations, that discrepancy should 
bave been called to the attention of the Appellant, 
and Pawnes ahodld bave been further examined on 
the matter. The circumstance would bave deserved 
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attention if /’f^z&nf/shranslation had been made from 

C ' ' 

a written copy ol the Will) but it waf, not. It 

was translated) as we have already said, into Enghshi 
from sentences read in Oordoo by the Testator from * 
the Uakrattee Will, and the discrepancies, such at 
they are,'appear to us;‘.to;,,be fully]] accounted for by 
th is circumstance. 

We think the circumstances of the case are strongly 
in favouriOf the Will. It contains such a disposition 
of the property as it wss extremely probable that the 
Teslatotitsbould make, and extremely unlikely that 
the,Appellant sh ould introduce into a forged instru¬ 
ment. The Testator was of. great age. Ha had 
placed his eldest son in his place with respect to the 
manag'ement of all his 'affairs . in his lifetime* He 
might, very naturally, desire to Iceep.^ together in his 
family„the wealth which he , had/,acquired bydiisown 
exertions, and to prevent its dispersion j^by division 
amongst his sons. His eldest son had issue, his other 
sons had none ; and he^bad the example of his master, 
the Peishwa, to follow, who had], adcfpted a son and 
made a Will in bis favour. The witnesses m favour 
of the Will^are in general less open to exception'Uhan 
is usual in Indian cases, and some of them entirely 
unexceptionable. The Zillah Judge who has seen 
them has come to an opinion in favour of the Will, 
and appears to doubt whether the apposition to it ia 
really the spontaneous act of the Respondents. 

Their Lordships are of opinion, that the reasons as¬ 
signed by the Sudder Court for its judgment Are quite 
unfsatisfactory. The view which they take of. the 
original appeal makes any consideration of the] cross- 
^ appeal unnecessary. It must of course dismissed. 
They must humbly advise Her Majesty to reverse 
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tho decree of the Sudder Court on the original 
appeal) an^ to restore that of the Zillah Court; and 
coftsidering that the Respondents' case is founded on 
an aUegsition of fraud, phrjury and forgery, which, 
in their Lordships’ opinion, fails, they think they 
connot do justice without adviiing, that the. Re¬ 
spondents ahould* be ordered to pay all the costs of 
the suit in both Courts below, and of both the 
appeals to Her Majesty. 
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ANU 


DenOBUNDOO Muluck and others ...' Respondents:* 

On appeal from ike Supreme Court at Calcutta. 

This was a suit brought by the Appellant against 

the Respondents, claiming as the son less widow, 1862. 

heiress, and ptrioaal representative of Surroopchumier There is 

nothing in 

• Pretant ; Mambara of tha Judicial Comm r/.Vr,—The Right pr?nciple?of 
Hon, Lord Kingsdown, tha Right Hon. th© Lord Justica Knight Hindoo law, 

Bruco, tha Right Hon. the Lord Justica Turner, and tha Right venience, to”' 

prevent a 
Hindoo Tes- 


Hon, . Sir John*Taylor Coleridga. 

Assessors,—Tht Right Hon. Sir Lawranca Paal, and tha Right 
Hon. Sir '^famaa W. Colvila. 


tator devising 
self-acquired 
property by 

maindcr, or executory deviac) upon an event which it 'to ha'pSen on the 
close of a life in being. ' 

The Will of a Hindoo Testator, after devising all his real and persona! 
S*lil** *u»ong his five sons (a joint undivided family) contained this clauses 
Should ainy ainong iny s&id five sons die, not leevinfi; any son from his 
loins, nor any son s son, in that event neither his widow, nor his daughter, 
nor his daughter's son, nor any of them, will get any share'out of the share 
that he has obtained of the immoveablM and moveables of my said estate*.^ 
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MulUck^ dtc«ased. The . Appellant, by the bHl, 
sought to recover her deceased husband's one-fifth 
share of and in the surplus income of the joint 
family estate, with the accumulations; which estate 
was held by his surviving brothers, or their de¬ 
scendants, as members with Surroopckunder Mullickt 
of a joint undivided Hindoo family, subject to the 
trusts,. conditions, and limitations contained in the 
Will of the late Bustomdoss Mullick, the father of 
Surroopchunder \ the Appellant also claimed to be ^ 
entitled to a legacy of Rs. 10,000 under the W»tl„ 
bequeathed to such of the widows of the Testator's 
sons as .should have no sons, for food and raiment. 

The principal questions raised in the suit had refer¬ 
ence to the construction and effect to be given do the 
above Will, and to the rights of the sons and their 
sonlefrs widows, and especially as to the Appellant's 
claim as heiress of her husband Surroopchunder Mullick 
to one-fifth part or share of the accumulations of the 

proceeds and profits of the estate and property, during 

% 


In that event of the said property, such of my sons and my son’s son 
as shall then be alive, they will receive that wealth according to their 
respective shares. If any one acts repugnant to this, it is inadmissible. 
However, if my sonless son shall leave a widow in that event she will 
only receive Co.’s Rs. 10.000, for her food and raiment.” The family re¬ 
mained joint. 5 ., one of the sons, died after the Testator’s death, without 
issue male, but leaving a widow, his heiress-at-law. Meld, that by the 
words ” not leaving any son from his loins, nor any son’s son,” the Testator 
meant, not an indefinite failure of male issue,* but a failure of made 
Issue of any one of his sons at the time of the death of that son. 

Held further (1), that upon the death of 5 ., without issue male, his 
Interest in the capital of the estate determined, and thah^^his widow 
became entitled to hold and enjoy as a Hindoo widow, a fifth part of the 
accumulations from the Testator's estate, from the time of his, death 
to the death of his son; 5 .; and (a), that she was also entitled abso¬ 
lutely in her own right, to the interest and accumulations which had 
since S.'s death arisen from such fifth part of the aocumolations. ' 

By the decree, 5 ,’s widow was declared entitled to thecRs. i 0 .oeo, g^ven 
by tnO Will, with the benefit of a residence in the family dwelling-house, 
ind pattidpstion in the means of worship. The question of the amount 

S '; hat IlnainteDafice as a Hindoo widow was left open by the Judicial 
phmiittee, as that point could be raised iHi fuiiW diicctioas after 
Jliltthg the accounts. 
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tkieJifetiine cH licr husband^ which had been treated i8ie, 
as an increment to the original corpus of the sharci sbbsmu^ 
aiAi as passing with it to the surviring brothers of Soorjkb. 
the Surxoopchundtr Mulltcky jinder the Will* These Dossts 
questions were.>Argued on the hearing of a previous dknobundoo 
appeal to set aside two orders of the Supreme ‘Court Mvllicx. 
allowing tiro demurrers for want of equity to the 
Appellant's bill, and it was then held by their 
Lordships that, under the limitations in the Will, 
Surroopchunder MuUick's one-fifth share in the family 
•property went over, on his death, to his surviving 
brothers, but that the Appellant, as his widow and 
heiress-at-law, was entitled to the accumulations of 
income which had arisen from her husband’s share of 
the T^statorV* estate during his lifetime. The facts 
and circumstances respecting the Will are fully stated 
in the report of the case in 6 Moore!s Ind. App. 

Cases, p. 526, upon the hearing of the appeal front- 
the demurrers, ,and require now only a brief outline 
of what occurred subsequently in India. 

,, The Testator, Bustomdoss Mullickf by the first clause 
of his Will devised his self-acquired real and personal 
estate, among his five sons. Clause ii, upon the 
construction of which the questions in this appeal 
rose, was • as follows " The Issore avert, but 
should peradventure any among my said five sons 
die, not leaving any son from his loins, nor any 
son's son, in that event neither his widow, nor his 
daughter, nor his daughter's son, nor any of them 
will get any share out of the share that he has obtained 
of the immoveables and moveables of my said estate. 

In that event of the said property, such of my sons 
and my sons' son as shall then be alive they will 
receive that wealth according to their respective 



T26 


• CASES IN THE PR ITT .COUIfCIL 


ttSs. 


StLSMHVTtf 

SoORJJtl* 

MONKV 

Dossbb 


V. 

Dbbobvnooo 

Mullicx. 


* < 
tharcs. If any one acts repugnant to this if is <n* 

Admissible. However, if my son less son siiall l-^niye a 

widow, in that event she will only rcofivn Company's 

rupees (10,000) ten tliousand, for her foiod and 

raiment.” 

By an order of Her Majesty in Council, the orders 
of ths Supreme Court made upon the » demurrers 
hied in the suit were reversed, and the demurrers 
overruled. 

( 

On the receipt of this order in India, the lte<- 
spondents hied their answer in the suit so instituted, 
whereby they admitted the principal allegations in the 
bill as to.the Will of Busiomdoss MuUickt and that 
the family lived after his death as a joint undivided 


Hindoo family, and also as to there being a Urge sur¬ 
plus of income over expenditure. 

On the application of the PlaintifI, as e Hindoo 
lady of rank, a commission to examine her as a 
witness on her own hehAlf was issued,, and her evi¬ 
dence was taken thereunder, by which she deposed, 
that a^ie was excluded against her will from the famitit 
house in which she and her hukband had lived. Tkt 
Defendants examined two witnesses ; one, the Re¬ 
spondent, Brijobundoo Mullick^ who deposed to the 
mode in which the family accounts were kept, 
showing that all items of expenditure, were borne 
by the joint family, even tar individual 'members ; 
and another witness, named Rajendtr Dt$tty who, as 
member of a joint Hindoo family, was called to 
prove what the cu^^tom of joint Hindoo families 
were, but he was unable to prove any fixed and 
established custom as to joint families not having 
•eparate expenditure for individuals. 

The suit came on in the Supreme Court, aad 
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trae heard befdre the Chief Justice, Peacock^ 

Sir Charles M. R. Jachson, and Sir Mor daunt L, Wells 

Puiane /udjjes. At the hearing it was submiCted vii 

behalf of the Appellant that her ^husband, notwith- 

aUndinif the Will of Bustomdoss Mullick, was entitled 

absolutely te one-fifth of the corpus as well as of the 

accumulations bile, OB the part of , the Defendants, 

it was contended, not only that by the Will, Sur^ 

roapehunder MuHiek having died wilhout|^male] issue, 

his widow was excluded from all share in the corpus ; 

but that by the Hindoo law governing families living 
* ^ • 
jointly, as thein did, the increment followed, and was 

'blended with and became distributable in the same 
oianner as the corpus; and that Stirroopchunder 
Mulliek^ while so living Jn joint estate, must be, 
considered as waiving his right to enjoyment in 
•over^^ty of that portion of tbt estate^ which, under 
his father's Will, ho would, if a partition had taken 
place, have been entitled to, and*^as having ^elected 
to take, in place thereof, the advantages which, in 
case ho or his male issue ^had survived any of his 
brothers who should have died without male issue, 
might and would have accrued to him, SurroopchUnder 
Mullick i QT his male issue, by reason of the share 
of the brothen or brothers so dying, of the accumula-' 
tions becoming distributable in the same manner as 
the corpus,,under the terms of their father's Will: and 
the Respondent, therefore, submitted, that the Appel¬ 
lant was b 5 und by the acts and conduct of Surroop^ 
Chundjer MuUickf and was not entitled to set, asj^ an 
understanding and arrangeme^it founded, aSf they 
alleged, on good consideration, and in accordance 
with Hindoo Jaw and the custom of Hindoo fami¬ 
lies, and *so long and uniformly acted on by 
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Surroopckunder Hullick^ together with* bis brothers^ 
in his lifetin^f, as to render impossible the proper 
taking *of the account which the Appellant^ sought 
to reopen ; and that she was not entitled to any 
portion of the relief which she prayed, except the 
payment of the legacy ^ ^ , 

The opinion of the Court was delivered by Sir 
Barnes Peacockt as follows In this case, the first 
question that arises is, whether the Plaintiff is 
entitled under the Will to her husband's share in the 
corpus of the joint estate. Only one of the three 
learned Counsel for the Plaintiff has^ argued that she 
is so entitled. Assuming that the judgment of the 
Privy Council is not conclusive on the question, let 
us^see what was the intentioji of the Testator. The first 
clause of the Will gives all the property, moveable and 
immoveable, to the five sons, but the gift is de|eated 
by the eleventh clause.—[The learned Judge read the 
clause, anie^ p. 125, and proceeded.]—Only one 
learned Counsel for the Plaintiff argued in support of 
the position that the Plaintiff took her husband's 
share of the corpus. He contended that, according 
to English law, the gift over would create an estate 
tail in real property and an absolute interest in per* 
sonalty. That might have been so as to real estate 
under the law as it stood before the Wills Act, but 
not so as regards personal estate; and, sipcording to 
Hind(»o law, there is no distinction between real and 
personal estate. There was an absolute giftito the four 
sons\^nde| the first clause of the Will. The yrords 
of the vloventh clause,u ^Should any of my sons die 
not leaving any sen, &c.,' would not, even according 
to the oUl law, have imported an indefinite failure of 
issue In the case of personalty, but at most merely a 
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failure of issue at the time of the death of the son. 
The limt|ation over was, therefore, valid as aji ex¬ 
ecutory bequest, and there was no necessity for any 
implicatltin. Furthermore, there is no such estate 
knSwn in the Hindoo law as an estate tail. The next 
question vis, does the husband’s share of the accu¬ 
mulation pass -•to his widow ? It is admitted that 
the brothers continued joint, that all expenses* were 
charged to .the joint estate, and that the annual in¬ 
come and profits exceeded the disbursements. The 
Privy Council have held that the, accumulations, do 
not pass with the corpus under the executory bequest; 
but it has been contended, on the parts of the De¬ 
fendants, that they should go with the corpus, under 
a contract to be inferred from the act of the, parties 
in having carried the accumulations to ^^e credit of 
the estate. It 'must, however, be first sh^wn that, 
in having carried the accumlations to the credit of 
the estate, the parties intended an alteration of their 
rights; this has not been shown, and is not to be 
inferred from ^the evidence. It has also been said 
that the parties believed that the accumulations fol¬ 
lowed the corpus ; if they believed this, why shbuld 
they have contracted to treat the accumulations as 
forming part ,of the corpus, which we are asked to 
infer that they did. The Plaintiff is not entitled to 
any share o{ the corpus, but she is entitled to a share 
of the accumulations, together with a share of the 
profits (if any) made thereon.” 

Th e following decree was made in, the cause.— 
” Declare that the Plaintiff, as the widow and im¬ 
mediate heiress and represeniative of Surroopchundet^ 
MuUickf deceased, is entitled-, lor’> aad durinjg the teirm- 
of. her natural life, to one eqttal'-fifili*part-or sHhre of* 
* IX—il 
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and in the accumulations which accrued during the 
lifetimctot SuPraopchunder Mullich^ from or in respect 
of the joint estate which was of Bustomdoss Mullitkf 
deceased, the Testator in the pleadings named, and to 
one equal fifth part or share of the interest and other 
profits, if any, which have‘been made or (eceived 
since the death of Surroopchunder Mullick^ from the 
accumulations which, as aforesaid, accrued during 
his lifetime from or in respect of tHe joii^t estate, to 

. t 

be heldi possessed, and enjoyed by her as a Hindoo 
wido^, in the manner prescribed by Hindoo law. 
And this Court doth further declare, that under 
the last Will and testament of Bustomdoss Mulliek, 
the Plaintiff, as the widow of Surroopchunder Mulhek^ 
is entitled to received, out of the joint estate, the legacy 
of Co’s Rs, 10,000; and Counsel for the Defen¬ 
dants ' not .objecting, this Court doth brder th^ the 
Accountant-General and sub-treasurer for the time 
being of the Government of India, with the privity, 
of the Accountant-General of this Court, do pay, 
indorse, and deliver over, for the Plaintiff, in full of 
the legacy of Go,'s Rs. 10,000, the Government 
securities and cash balance paid into Court to the 
credit of this cause, under an order bearing date the 
28th of July^ 1856, together with afj accumula¬ 
tions of interest accrued due thereon. And this 
Court doth further order, that it be, and jt is hereby, 
referred to the Master of this Court, to take an ac* 
count of the joint estate, movable and immovable, 
as the same stood at the lime of the death of the 
Bustomdoss Mullick^ and also an account of the joint 
estate as the samf, with) accumulations thereof, stood 
tba date 0$ the deathof^ Surroopekundsr 
j|Nid/:idho ant aceoimlt eli the joioli estate aa*ttie same, 
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With the ^subsequent accumulations thereof, stands at iMa. 

tjie ‘present time; and the Master, ill taking the Ssksmuttv 

account, is to make to all parties all just allowances 

and* fof the better taking of the same, all parties are Dosata 

to produce before the Master, on oath (if required), all Dbnobvnooo 

books, accounts„papers, and writings, in their of any or Nwi-uck. 

either of fheir hands, custody, power, or control, or 

in the hands, custody, power, or control of their or 

any or either of their servants or agents, relating^ to or 

in any way touching or concerning the matters hereby 

referred to the Master; and the Master is to be 

at liberty to examine upon oath, on interrogatories, or 

vivd voce^ the parties, ' Pfaintiff and Defendants, and 

to examine upon oath such witnesses as shall for that 

purp&se be produced before him by any or either of 

the parties to the suit; and. Counsel for the De- 

fendants not objecting, this Court doth order that 

the Plaintiff be at liberty during her life to reside in 

the family dv^elling-house of the Testator, and occupy 

the rooms which were occupied by her and her late 

husband in his lifetime, and be also at liberty to 

attend the performance of the worship of the family 

idol. And £lhis Court doth further order, that the 

Defendants, Denohundoo Mullick^ Brijohundo MulHuk^ 

Toolseedoss* Mullickt and Soobuldos Mullick^ do pay 
to the Solicitors of the Plaintiff her costs of and in« 
cidental to this suit, up to and including th’s decree, 
when’such costs shall have been taxed by the taxing 
officer of this Court, to whom it is hereby referred to 
■ tax the same. And this Court do'th reserve the coo« 
sideration of ‘all further directions, and pf. the sub- 

s 

g sequent costs of this suit, until after the Master 
shall have made his report ,* and, in the meantimCj, 
all parties are to be at liberty to apply to this Court, 
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from time to time, as they may be advised, and tliis 
decree is to be binding on the infant Defendaot, 
Koonjooheharry MuUick, unless he, being served with 
a subpoena to show cause against the sam%, shall, 
within six months after he shall attain his full age, 
show unto this Court good cause to the, contrary.” 

The present appeal was from this decree. * 


The Solicitor General (Sir R, Palmer)^ Mr. Rolt^ 
‘ Q. C.; and Mr. W. Pearson^* for the Appellant. 


The point determined upon the previous appeal (a) 

on overruling the demurrers had reference to the 

Appellant's right of acoumulations of the income 

which had arisen from her husband's share of the 

_ • _ 

Testator’s estate during his lifetime. The question, 

whether she was also entitled to the corpus of that 

share, was not then determined, and is now open upon 

this bill, notwithstanding the decision of this Court on 

the demurrers. By the Hindoo law received in 

Bengali only such an alienation as might be made inter 

vivos by gift, would be good by a Will of a Hindoo, 

as he cannot alter the character of the estate, W, H. 

Macnaghten's ** Princ. of Hindu Law,''* Vol. I. p. 4; 

Stranges “Hindu Law,” Vol. I. pp. 130, 265-6-7 ; ib. 

Vol. II. pp, 419, 428, 435. Although it is true by latter 

authorities it has been held, that a Will may be made 

by a Hindoo, yet it is admitted that the extent of the 

power of disposition by a Hindoo Testator is regulated 

by the Hindoo law, and miist be in accordance with the 

rights of his family under that law, Nagalutchmee Urn- 

mal V. Gopee Nadaraja Chetty (^), Sonatun By sack v. 

Sreemutty Juggutsoondree Dossee (r), The Urst clause 

C 

'6 Moore’s Ind. App. Cases, 536. pp. 309,345,' 

% Moore's Ind. App. Cases, 66. 
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of Vhe Will,if it be rightly interpreted as a bequest of the 
property, and not as a recognition of the rights which the 
Testator's sons, as his heirs, had, according to Hindoo 
law, is an absolute gift by the Testator of the whole 
of his estate, both real and personal, to his five sons, 
in equal shares*. The eleventh clause is not suffi¬ 
ciently clear and unambiguous, to limit such absolute 
estate to an estate for life, on the contingency of a 
son dying without ^ son, or a son's son. Our con¬ 
tention is, that on the death of the Testator the 
Appellanf's husband was entitled absolutely to one- 
fifth part of the estate, and not merely to a Hfe inte¬ 
rest therein, and that the Appellant, as his widow and 
legal personal. representative, is entitled to that share, 
together with the additions and accumulations there¬ 
of made between the death of the Testator, and the 
death of her husband, to be held by her for life, as a 
Hindoo widow, who has by the Hindoo law a mere 
usufructuary itiheritance in her husband’s estate; 
Strange's “ Hindoo Law," Vol. -II. p. 251; H'.* H. 

Macnaghten's **Princ. of Hindu Law," Vol. 11. 
p. 33. At all events, we submit that the decree of 
the Court befow is wrong,' as the Appellant ought 
to have been declared entitled absolutely, and not 
merely durin|r her life, to all the income which since 
the death ojf her husband has arisen, or may. here¬ 
after arise during the Appellant’s life as well from 
the accumulations, as from the capital of the share 
to which she is entitled; but if it should be deter- 
mined that her husband took only a life interest 
in the one-fifth part of the corpus of the estate, 
then the decree ought to have declared that the 
?tppellant as Surroopchunder Muliick's widow’, was 
entitled to a proper sum by way of maintenance, con¬ 
sistent with her positi^p in life, and the wealth whereof 
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iMa. her husband was possessed, out of the jc^nt estate, 
Srbbmi^ to enable her to perform the religious acts required 
SooRjBR- ' by ihe Hindoo law, in addition to, and independently 
Dossbb of tlie legacy of Rs. lo.ooo, bequeathed her by the 
DbnObunooo Will /or her food and raiment ; IV. H. Afacnaghten's 
MutLicK. ** Princ. of Hindu Law," Vol. II. pp. 117-9, 

*' Hindu Law,*' Vol. L, p, 63. 

At the conclusion of the Appellant*s argument 

The Lord Justice Knight Bruce, 

On the part of tlieir Lordsitips observed, that upon 
one point, probably the principal point in the case, 
their JLiordships did not consider it necessary to hear 
the Counsel for the Respondents. His Lordship then 
proceeded as follows The chief question is, as .to the 
meaning and effect of a certain provision contained in 
the Will of the Testator, Bustomdoss Mullick^ first, 
what was the sense, and next, is the Will (duly con¬ 
strued) at variance witn Hindoo law \ By the first 
clause of the Will the Testator, mentioning his five 
sons, one of whom has since died, and whose share of 
the property is now in dispute, gives them, in effect, 
all bis property, in such a way as, if there were 
no more in the Will, would make them absolute 
owners of it. But in a subsequent, clause (the 
eleventh) the Testator says—[His Lordship read the 
clause, anie p. 125, and proceeded 1«—A* controversy 

it 

has been raised whether, according to the true^ mean¬ 
ing of his eleventh clause, the Testator points to 
an indefinite failure of male issue of any one of his 
sons whose male issue should faiL or failure of male 
issue at the time of his death. Their Lordships, 
tskinj^ the Will to have been translated accuratelji^ 
as it seems admitted on all hands to be, consider 
it to be perfectly plain that that to which the Testator 
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here points is not an ^indefinite failure of male issue, 
but a failty*e of male issue of any of his sons at the 
time of the^deaih of that son. This happened in the 
case of the son, Surroopchundar Mullick, who died 
witiiout leaving male issue living at that time. Ac¬ 
cordingly^ an event has happened that the Testator 
pointed out. The question then is, whether the 
Hindoo law prohibits such a provision. 

Whatever inay liave formerly been considered the 
state of that law as to the testamentary power of 
Hindoo over their property, that power has now 
• long been recognized, and must be considered as 
completely established. This being so, we are to 
say, whether there is anything against public con¬ 
venience, anything generally mischievous, or any¬ 
thing againsf the general principles of Hindoo law 
in allovKing a Testator to give property, whether by 
way of remainder, or by way of executory bequest 
(to brrow te.rns from the law of England), upon an 
event which is to happen, if at all, immediately on 
the close of a Ijfe in being. Their Lordships think 
that there is not ; that there would be great general 
inconvenience and public mischief in denying such 
a power, and that it is their duty to advise Hjpr 
Majesty that snob a power does exist. Such powers 
have been long recognised in practice. The law ol 
India, at lea^ the law of Bengal^ has long been 
administered upon that basis, and the very mode in 
which this suifhas been framed, and the manner in 
which is^ was conducted in India, are evidence, if 
evidence were wanting, that such b the general 
opinion entertained in Bengal* Their Lordships, 
thhreforcj being of opinion, as has already been 
stated, that according to the true {meaning of this ’ 
Will the property was given over upon an eycnt 


1869. 


Srbemutiv 

SOOKJKB* 

MONEY 

Dossbb 


Dbnosundoo 

Mullick. 



136. 


CASES IN THE PRIVY COUNCIL 


1862. 


Srebmutty 

SOORJBB- 

MONEV 

Dosses 


Dbnobukdoo 

Mullick. 


which was-to take place,' if at all, immediately on 
the closp of a life in being at the time when tjic Will 
was. made, and seeing that that event has happened, 
consider that the Testator, in making this provision, 
did not infringe or exceed the powers given him By 
the Hindoo law, and that the clause effectually gives 
the. corpus of the property to the surviving sons 
immediately on the death of that son who died 
without leaving male issue. To that * question, there- 
fore, the Respondents' Counsel need not address 
themselves. The question or questions as to the 
accumulations^ interest^ and maintenance, they will 
be so good as to address themselves to. 


Sir Hugh Cairnsi Q. C., for the Respondents: 
—May Lords, I might, perhaps, "respectfully beg to 
' be informed, whether by the word “accumulations" 

4. 

your Lordships referred to the same question as 
“maintenance." 


The Lord Justice Knight Bruce : 

Accumulations, interest, and maintenance ,* every 
question, in short, except as to the title to the mere 
corpus. 

Sir Hugh Cairns, Q, C., and Mr. /ieiih, for the 
. Respondents, were heard upon this point. 

A Hindoo widow can only claim maintenance out 
of the estate left by her husband when* it Revolves on 
preJerehtiaL heirs, but' in this case, the dberee ap¬ 
pealed from, declares the Appellant to be Che im¬ 
mediate heiress of her deceased husband, and as such 
entitled to the whole of the property left by him, 
and in one of the averments in the bill; she estimates 
the accunjulations at Rs. 3,50,000, to be enjoyed by 
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her as a Hindoo widow. Maintenance is a claim on i86a. 
the *estate ;vvhich has been given over by t\ie Will, Srubmu^ 
which fixes her maintenance at a sum of Rs. 10,000, 

^ mONaY 

and she claims that legacy, and we submit, by ac- Dossbe 

cepting that sum under the Will, bequeathed ex- Dbnobukdoo 

pressly for food ond raiment, she is estopped from Mullick. 

claiming any other sum out of the Testator’s estate, 

even if she was otherwise entitled. The fact of the 

Appellant’s succeeding to property as widow and 

heiress of her deceased husband prevents any claim 

'attaching on the estate of the Testator, even if she 

had not been expressly excluded from the san'e by 

the terms of the Will. Indeed, no claim for mainten- 

ance, beyond the claim for the*legacy, was mooted in 

the Court below. , If necessary, she may raise the point 

of maintenance when the cause comes before the 

Court below on further directions when the account 

is taken. 

The Lord Justice Knight Bruce : 

Their Lordships are of opinion, that the declaration 
in the decree may be with propriety varied in the 
manner to be now read ; as to which, however (though 
it is probably more a matter of form than of sub-, 
stance), their Lordships will readily listen to any 
observations that Counsel may wish to make. Their 
Lordships prop*ose to report to her Majesty, that the 
declaration in, the* decree of the Supreme Court at 
Calcutta^ of the 2Sth of August, 1859, in the words 
following* namely :—This Court doth declare that 
the Plaintiff, as the widow and immediate heiress and 
representative of Surroopchunder Mullick, deceased, 
is entitled, foj and during the term of her natural 
life, to one equal fifth part or share of and in the ac¬ 
cumulations which accrued during the lifetime* of 

IX—19 . I 
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Surro§pchiinder Mullick, from or in respett of I he 
joint estate whidh was of BustomdossMullic^^ deceased, 
the Festator in the pleadings named, and to one equal 
fifth part or share of the interest and other profits, if 
any, which have been made or received "since the 
death of Surroopchunder Mullick, f»om the accumula¬ 
tions’ which, as aforesaid, accrued during his life¬ 
time from or in respect of the joint dstate, to be 
held, possessed, and enjoyed by her as a Hindoo 
widow, in the manner prescribed -by Hindoo law,^' be 
omitted, and that it ought instead to be declared,* 
that according to the true construction of the Will 
of Bustomdoss Mullick. Surroopchunder Mullick be¬ 
came dnd was entitled to one equal fifth part of 
the estate, movable and immovable, of Bustomdoss 
Mullick^ blit that such title was defeasible! never¬ 
theless, upon the event of his death without leaving 
any son, or .son’s son, then living:—And that it ought 
further to be declared, that Surroopchunder Mullick 
having died without leaving any so'n, or son’s son, 
hi^ interest in the capital of the estate determined 
upon his death. But that it ought to be also de¬ 
clared, that Surroopchunder Mullick^ was at the time 
of his death entitled, and that the Appellant, as his 
widow, heiress, and representative, is now entitled to 
one equal fifth part of all accumulations which arose 
from the estate of Bustomdoss Multick rfrom the time 
of his death to the time of the deaHi of Surroop* 
chunder Mullick, the part to which the Appellant is 
so entitled to be held, possessed, and enjoyed by her 
<as a Hindoo widow in the manner prescribed by 
■Hindoo law. And that it ought to be ^declared, that 
' the Appellant is entitled absolutely in her owm right 
to dll such interest and accumulations as, since the 
death of Surroopchunder Mullick^ has or have arisen 
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fromllhe one-fifth part of the accumulations to which 
she is beibreldeclared to have been entitled. 

There reftnains the question ofmaintenance. It 
ina)k be that the decree in its present shape, varied 

only in the manner which has been mentioned, de- 

• • 

cides and settle that question, whether on the ground 
of the Appellant having received the Rs. 10,000, 
given by the Will, and taken the oenefit of a resi- jj 
dence and participation in the means of worship 
which the decree mentions,^or otherwise. If that is 
^the effect of the decree, their Lordships are not.dis- 
- posed to interfere with it. They see no ground on 
which the Appellant can claim that interference ; and, 
on the other hand, U the decree leaves the point open, 
leaves ^room for an application which, upon the state 
of the accounts 'a-s they shall ultimately appear,^ or 
otherwise, it may be reasonable to make consistently 
with the decree, their Lordships do not desire to in¬ 
terfere with that. They leave the matter as it is. 

Then with regard to the costs. It is true that the 
decree will be to some extent altered ; but, as to the 
main point of the contention, the 'appeal fails. * It 
can hardly be said to succeed on any point, notwith¬ 
standing the slight alteration in language. And they 
see no reason why, in addition to the ^heavy costs 
which this la^y heretofore has—their Lordships do 
not say improperly—occasioned to the estate, the 
c# 5 ts of this *appeal should also be thrown upon it. 
Their Lqrdships are of opinion that the costs of this 
appeal must be borne by the Appellant. 

Does any observation occur to the Counsel upon 
the proposed altpration ? 

The S jlicitof-General-—‘No ie occur to me, my 

Lord. 
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iS$3. Mr. Leith,'^None, my Lord, tOcme. 

Sresmwttv 'r**® Lord Justice Knight BRUCE.—Thc O^unsel, of 
SooRjEB- course, will understand that we leave the declaration 

MONEY 

Dossbb as to the right of the Appellant to receive- the legacy 
l^BNOBUNDoo of Rs. 10,000, to havc such effect as it may^ Xhere 
Mullick. jg no doubt, we suppose, that the account < 3 irected 

by the decree which we leave untouched, will bring 
out the whole condition of the estate, and enable the 
declarations to be carried into effect. 

Mr; Leith.— \ believe so, I believe that we take 
every account necessary to rarise the question of 
maintenance. 


Gobind Chunder Sein 


Appellant^ 


AND 


Valentine Ryan, and on his dc-x 
cease, the Administrator-Genera^ > 
of Bengal ... ) 


Respondent.* 


• On appeal from the Supreme Court at Calcutta. 

4th&sth Trover by the Appellant against one Ryan, to 

Dec , 1861. recover the value of seventy-five bales of twist. 

The Fac- The case turned entirely upon the question, whether 
tors Act,, 5th ' * ^ 4 ' 

& 6th Viet. m Present; Members of the Judicial Committee ,—The Right 
tende<Ho*' Kingsdovrn, the Right Hon. the Lori Justice Knight 

. India, by the Bruce, the Right Hon. the Lord Justice Turner, and the Right 

hidian l4w* Cc>leridge. 

tature, No. Assessor, Right Hon. Sir Lawrence Peel. 

XX. of 1844. 

A PuKMiv, or agent, was entrusted -by his principals with la bill of 
lading for a particular purpose, and he pledged the same, maid fide, 
withc^t the consent of his principals to a native Banker, for advance* 
aoade to himseU, 
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a pi .'dge made by*one Denonautk Sem, as Banian, or 
a^ent, \>f the firm-of Gauger, Jenkiyis, & Co.,Vith the Gobind 
AppellanlP was protected by the operation of the Act 
of the Indi'tn Legislature, No. XX. of 1844, which ex- 
tended the Factors Act, 5th & 6lh Viet c. 39, to India. 

The facts of the case were lhe.sc :— 

Ryan, in the month of August, 1857, was the 

master «f the ship Aurora:' The firm of 

Gauger & Co., of London, in that month shipped 
seventy-five bales of twist on board that ship, then 
bound from London to Calcutta, under a bill of 
lading, making the twist deliverable to Messrs. 

Gauger, Jenkins, & Co., merchants and agents of 

Calcutta, or their assigns, as consignees for sale. The 
twist was shipped on account of Messrs. A. Gauger 
& Co. and Mr, Stewart', and Messrs A» Gauger, & 
forwarded the bill of lading and invoice to Messrs. 

A. Gauger, Jenkins, & Co., to be dealt with by them* 
as agents for sale in the ordinary way on account 
of Gauger & Co. and Stewart, the owners of the 
goods. The “ Aurora " arrived at Calcutta with the 
twist on board. The partners in the firm of Gbuger, 

Jenkins, & Co. were then absent from Calcutta, and 
the business of the firm was transacted by their 
manager, Mr. Cockshott. Denonautk Sein had for 
some time previously been, and then was, acting as 


Held, that in order to invalidate a pledge so made, under the third 
Action of the Act. 5th & 6th r*W., c. 39, it is neces.sary that the Court, 
or jury, should find that the lender had notice of the agent’s mala Mts, 

or want of authority to pledge the goods. ^ * 

To establish such notice, it is sufficient to show that the circum- 
stances attending the transaction were such as that a reasonable man 
S . understanding to them, would • certainly know 

tn^t the agent had not authority to make the pledge, even if the agent 
was n.ot also acting mala fid^ towards his principals. 

. An appeal abated by the death of the Respondent. Administration 
with the annexed was granted to the Administrator-General 

Bengal. On the^ application of the Appellant the appeal was revived 
against the Administrator-General, as the personal representativo cd 
the Respondent. 
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Banian for the firm of Goug^r^ Jinkinx, & Co., and 
so contfiiued to act until the month of February^ 
18581 when he absconded. • 

On the i8tb of February, 185S, while so'acting a« 
Banian of that fir.n, Mr. Cochshott handed to Deno- 
najith Sein the bill of lading of the twist, *lor the 
purpose of enabling him to get from the ship's agents 
the usual delivery order to get signed^ and delivery 
of the twist made to Messrs. Gouger, Jeniins^ & Co. 
On the following day Denonauth 'Sein informed Cock^ 
shott that he had sold the twist to orfe Door gaper saud, 
the price to be paid in cash on delivery of the goods 
from the godowns or warehouses , of Messrs. Gouger, 
JenkinSy & Co., and the same to be cleared away 
and settled for within forty-one days, and Cochshott 
accordingly entered the sale in the contract book of 
the firm. On the a3rd of the same month* the 
ship's agents signed the delivery order. It appeared 
that on the 24th of^ that month, Denonauth Sein 
borrow'ed from the Appellant, who was a money¬ 
lender at Calcutta^ the sum of Rs. *30,000, on a 
pledge of the bill of lading, without the knowledge 
of Messrs. Gouger^ Jenkins, & Co., who had lievcr 
authorised him to pledge or deal with the same. 
Denonauth ' Sein was at this time largely indebted 
to Gouger, Jenkins, & Co., and bad frequently been 
pressed by Cochshott to reduce the amount of hia 
debt ; and it appeared that he had taken the first 
part of the bill of lading to the Appellant, and in¬ 
formed him of the jale to Doorgapersaud, and of the 
entry thereof in the book of the firm^ and that the 
price had not been paid by Doorgapersaud^ and that • 
the latter had forty-one days to clear the*twist from 
of Messrs. Ganger, Jenkins, & Co. The 
Appellant retained the first part of the bill, of lading, 
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and advanced to D^nonauth Sein, who was in want of 
rribnfy, thp sum Rs. 2o,ooo, less Rs. 400, Which he 
deducted, and returned for interest, and he then re¬ 
ceived from Denonauth Scin his note of hand, and 
also*a Memorandum of deposit of the bill of lading 
in consideration of the advance so made. Before 
making the advance the Appellant enquired of Cock* 
shott as t6 his authority to hand the bill of lading to 
Denonauth Sein^ but the App-*llaut did not enquire of 
Cockskott 'Denonauth Sein had the authority 

of his principals, Messrs. Gouger yenkins, & Co., to 
pledge the bill of lading. Of the nion**y so received, 
Denonauth Sein paid the sum of Rs 10,000, into the 
Oriental Bink to his principals’ account. On the 
2nd of March, 1S5S, the Appellant appli ed tq 
by letter, for delivery of the twist, but the same having 
been cl.iimed by Messrs. Ganger^ yenkins, & Co., 
who denied the Appellant's right to it, they desired 
Ryan not to give it up to liim, to which he assented, on 
being indemnifie.l by Mes.srs. Gouger Jenkins, & Co., 
against the Appellant’s claim. An action of trover was 
in consequence brought by the Appellant against 
Ryan in the Supreme Court at Calcutta, for the re- 
covery of the value of the twist.. The Defendant 
pleaded two pleas, first not guilty, and second not 
possessed. The Plaintiff joined issue on those 

plea.«. , 

The action was tried before the Ch'ef Justice, 
Sir James ColvUe and Sir Charles M. R. ijackson. 
Among other witnesses examined on behalf of the 
• Plaintili was the Plaintiff himself, Denonauth Sein, 
and Cockshoti, The facts above set' forth were 
proved at the trial, and evidence was given of the 
nature of the duties of a Danian. The Supreme 

Court found a verdict, for the Plaintiff on the plea 
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i86i. of not .gmUy, and a verdict for the Defencjant on 

q'obj^d the plea of, not possessed, upon which judg;ment wts 

Chunubr entered up for'the Defendant. 

Skin ^ , . . f 

®. The Plaintiff obtained a rule nisi for a new trial, on 

Ryan • 

the grounds, first, that the verdict was agaiCtSt* the 

evidence; and { secondly, that there had been* a 
misdirection. ^ 

After the argument upon the rule, Sir yames W. 
Colviki o.n the 4th of March, 1859, delivered the 
judgm^Jnt of the Court, as follows Tbe only pleas 
are not guilty, and not possessed. If the second issue 
is established, there can be no doubt about the con¬ 
versation. Therefore, the only substantial question at 
the trial “was, whether the' Plaintiff had made out that 
right to the possession ot the goods which entitled 
him to maintain the action. The goods were •con¬ 
signed by the ship * Aurora’ to Messrs Ganger, 
Jenkins, & Co., as factors, for sale, on the joint 
account of Messrs. Gauger & Stewart, the former 
only of whom is a partner in Gong^, Jenkins, & 
Comi>any. The ^Aurora’ arrived in February, 1858, 
about the iStii of that month, Cockshott, who then 
managed the business of Gauger, Je^iktns, and Co., 
as the constituted attorney of the t\vo partners, 
both of whom were absent and in Europe, delivered 
to Denonauth Sein, the Banian of the fii^m, the bill 
of lading, for the goods blank indorsed, but for the 
special purpose only of getting from the agents of 
the ship the usual delivery order, under which,•in the 
ordinary course of business, the goods would haye 
been landed and brought to the godowns of Gauger ,. 
JenMins, & Co. Some delay took place- in ^getting the 
,;de.livery order, which was not written across the face 
^ of the:bUl of lading until the 22nd of February. 
jii of notwitdisiandmg the blank indorse- 
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merit, ‘DeliTcr to Gmuger, yenkins^ & Co.’ And 
thort was evidence that it is according .to the usual 
course of business here, though neither the necessity 
nor the' prudence of the custom is apparent, to send 
bills of ladinj^^ when delivery orders are required, 
with the blank indorsement of the holders. In the 
meantime, and on* the 19th of February^ Denonauth 
Sein repreWnted to Cockshott that he had found 
purchasers for the sevcnty-6ve bales of twist;,and 
thereupon the usual contract of sale with Doorgaper^ 

. saud and others, was entered in the sale-book of 
Messrs. Gouger^ yenkinSy Sc Co., but by accident or 
dtsign (a circumstance which seems to have occurred 
on other occasions) was not signed by Door gaper saudy 
the declared pufehaser. It however bears the initials 
of Cockshott in token of his approval of it. On 
that contract, Messrs. Gouger^ Jenkins & Co., appear 
to be the vendors of the goods, and the price is 
made payable on delivery from their godowns to tho 
purchaser, who undertakes to clear away and settle 
for the goods within forty-one days affer the cfate 
of the contract. It will now be convenient to state 
what, in our judgment, has been proved in the action 
touching the functions and powers of the Banian in 
relation to lh% firm of Gouger^ JenkinSy Sc Co., parti¬ 
cularly with reference to this transaction. It is 
necessary to Consider the evidence in this particular 
case, because, as we have had occasion to remark 
in other cases, although there may be a general 
similarity, there is by no means that uniformity in 
the relations of Banians with their employers in 
this, city, which^ would justify us in assuming any 
of the. points in question as. known usages of tiiade. 
In the present instance there seems to have been 
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jSdr. na writt'en aipreemeiit of Banianship ; but u^n lb« 
parol evideuce, the Court at the trial, ?■ incHniflg 
where they differed, rather to Messrs. Jenkins ai^d 
». Cackshott than to Denonautk Sein, who was a witness 

RrAM. . . ' 

open to great suspicion, came to a very cle^r con¬ 
clusion.’that the relations of Gouger^ Jenkins ^ & Ca, 
and Denenaufh Sein, might fairly Jbe described as 
follows : —It was the duty of Denonaulh Sein, as 
Sanian, to find purchasers for goods imported by 
the house; when founds they werb brought by him 
to the partners, or other European manager, like 
CeckshcUt,, of the house, and if the bargain was 
approved^ .ofI a formal and written contract, like 
that which has been put in evidence, was entered 
in the sale-book ; Gouge r, Jenkins, • Co., invari¬ 
ably appearing on the face of it as the sellers. 
This contract, in the proper and ordinary course 
of business, would be signed by the purchaser, 
though that ceremony seems, in this and in 
other instances, from carelessness, or other cause, 
occasionally to have been omitted. The approval of 
the contract was intimated by affixing the initials 
of the partner or manager, in the present instance 
of Cackshott. The delivery would generally be 
from, the godowns of Messrs. Gouger^ Jenkins, & 
Co., though, for the convenience of both, or either 
party, it might sometimes be made from the ship's 
side; and after the execution of the contract and 
ito approval by this employers, the Banian would 
have an imphed ' authority, without further refer¬ 
ence to them, to make delivery, pursuant to the 
te$>ms of the contract, but not otherwise, to the 
purchaser. The Banian, however, was not merely 
an agent or servant with these du-ties and powers. 
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Upon all sales ite * received a dusUorie, or com mis- 
•ion, payable by the purchaser ; and for this, as 
for a del* credere commission, he guaranteed the 

aoceptanco of the goods and the payment of the 

price^ by the purchaser. By reason of this gua¬ 
rantee he bpi;ame liable, when the time fixed by 
the contract (or taking delivery had expired,, or at 
the end of the •month within which that time fell, 
to be charged in account with the price of the goods 
sold ; and if he were so charged, any rights which 
the vendors had ‘against the defaulting purcliaser 
would, if exercised at all, be exercised for his benefit. 
He had also a general authority to receive payment 
according to the terms of the contract ; and if he 
received payment before he was so chargeable in 

account, it would seem that he got what benefit 

might arise from the intermediate use of the money. 
Hence arose a running account between him and 
the house, in which he was debited with all the 
proceeds of goods sold with which he had become 
chargeable as above-mentioned, and was credited 
with the value of goods purchased on this Cfredit 
for the house in the bazaar, and with his other 
disbursement's, if any, on account of the house, it 
is proved that, at the date of the transaction in 
question, Q^nonauth Sein was largely indebted on 
the balance of ^ this account. It is not proved that 
be was evPr in advance to the house. Inasmuch^ 
bowevpr, as some of the arguments which have been 
most strongly urged against the verdict are founded 
on* this course of dealing, it is necessary to state 
positively, as one of our conclusions of fact, that 
the house 'never looked or intended to look exclu¬ 
sively to the liability and credit of the Banian, or 
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. . to abandon, so^'far as they might be necessary for 

Gobind >ts ovm protection, tny remedies which *it might 
have under the contract against the purchasers, or 

kvAj* security which the law might give • them cby 

way of lien upon the goods. We come to this 
conclusion, not merely because we think *that the 
positive testimony of Messrs. Jenkins and CocksheU 
is more worthy of credit tkae the ^ loose evidence 
of Denonauth Sein and the Plaintiff on this point, 
but also because the former seems to us to be 
consistent with and conlirracd hy the written con¬ 
tracts in the sale-hook, and the whole course of 
dealing evidenced by them. If, then, our view of 
the evidence is correct, it follows that the powers 
and duties of Denonauth 5 em, between him and 
his employers, with reference to these goods, after 
he received the Bill of lading, were, before the 
contract with Doorgapersaud to get the goods landed 
and brought to the gedown of Ganger^ JenhinSy & 
Co., and after the approval of that contract, to 
deliver the goods on payment of the price, pursuant 
to the contract, but until such delivery to keep them 
in the gedowns of Gouger, /enkins, & Cot, or other¬ 
wise in their ectual er constructive possession. The 
pledge under which the Plaintiff claims title toek 
place after Ike approval of the contract, and, there¬ 
fore, whilst Denonauth'^ authority was of the latter 
description. He seems, some short timh before, to 
have confided to the Plaintiff that he was irv want 
of money, and to have come to some general under- 
etanding with him concerning advances upon the 
pledge of goods; but it docs not,. I think, very 
clearly appear that more tkan a transaction of this 
it^ind actually took place between them. The Plaintiff 
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znd D0ft»nauth Seintdo not altogether agree in their 
evidence^ as to the- preparation of the instrument of 
fledge, of* the minor details of the negotiations 
which led ‘to it. But it is clear that, on the 34th 
of Ffhruaryt Denonautk Sein banded the bill of lad¬ 
ing to tlie Plaintiff, signed the inatrument of pledge, 
and received, by cheque on the Bank of Bengal^ 
Rs. 19,600, beings the sum for which he pledged the 
goods, less'Rs. 400 retained by way of discount. 
The letter of pledge is altogether silent about Door’ 
• £0p0rtaud and the {>revious sale to him. It is, on the 
- , face of it, a pledge by the Banian^ for his own 
purposes, of goods imported by his principals; but 
it is abundantly clear, on the evidence of the Plaintiff 
bimself, that before the advanced his money he 
bad been informed that Gougtry Jenkins^ & Co. had 
■old these goods to Doorgaptrsaud, who had not 
paid the price of them, and was not entitled to the 
delivery of any for which he had not paid. The 
assent of Doorgapersaud to the transaction has been 
urged as an argument in the Plaintiffs favour: bu ^ 
it is obvious that the transaction hss none of* the 
essential elements of a subcontract by Door gaper saud^ 
in order to r^ise and p^ the price of the goods. 
The advance is less than the whole price; the de¬ 
posit is of ^he whole parcel of goods ; the loan is to 
Demonauth Sein ; he incurs a personal liability on 
his note oPhand for it; the charges and risk of 
landing^ and the cost of storing the goods are to 
fall on him. The pledge imports no liability on the 
part of DoOrgapersaud. He has nothing to dp with 
■it, except that ^he retains the right of clearing the 
goods as he can pay for them, and of converiiitg 
the Plaintiff i lien on the ,goods into one on their 


149 


r. kio>- 





kGOBlND 

Chunobs 

,Skim 


«. 

’ Rvan.j 



150 


i66i. 

Gosieio 

Srin 


V. 

Ryan, 


CASKS IS THE PRirT COUSCfL . 

<• 

proceeds. Upon this state of faOts, the Plaintiff at 
the trial rested his title (nor do we see hov^ he could 
do otherwise) upon the last Factors Adt, the 5th & 
6th Frc/. c. 39, extended to this country ‘ by Act No. 
XX. of 1844. The evidence, however, involved a 
question which, if liecided in favour of the Defendant, 
would, it was urged, deprive the Plaintiff of the 
protection of the Factors Act, even though he were 
otherwise entitled to it. It was insisted that there 
was evidence from which the Court might conclude 
that the alleged contract with Doorgapersaud was a 
mere fraudulent contrivance of the Banian^ in order 
to gain dominion over the goods ; and, therefore, that 
upon tjie authority of .Kingsford v. Merry (26 
L. J. Exch. 83), and Higgons v. Burton^ (26 L. J. 
Exch. 342), the pledge of DenonautH Sein copld not 
give a title even to a bond fide pledgee. This 
question we decided at the trial in favour of the 
Plaintiff, not because we had or have a very confi* 
dent opinion that the sale to Doorgapersaud was a 
real bond fide transaction, but because we thought 
that it lay upon the Defendant to impeach it by 
calling Doorgapersaud, of whom both sides seemed to 
be afraid, and that we could not, in ‘the absence of 
direct evidence, and on mere suspicion, presume that 
the alleged contract, which Ceckshott and the Plaintiff 
had both at one time treated as val;d, was a mere 
fraudulent pretence. The other questions considered 
at the trial were, first, whetiier Denonauth ^ein wis 
an agent, entrusted with the possession of the goods, 
or the document-of title to them^ (the bill of lading), 
within the meaning of the Act ; secondly, whether 
it . did not su6ficientry appear on the whole evidence, 
thaf .fhf. particular transaction was, by force of the 
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third section, excluded from the protection of the Act* 
On the first jjf these issues the burthen of proof lay on 
the^ Plaintiff ; on the second, it lay on the Defendant. 
Upon the first of these questions, it appeared to us that 
DenoifixuPh Sein was something more than a mere 
servant, or onY'bf that class of agents which, in Wood 
Roweliffe (6 Hare, 191), was held not to be within 
the scope o( ‘the last Factors Act; that he was a mer¬ 
cantile agent, ^though with powers far short of those 
of a general agent.or factor for sale. We thought 
" further, being such an agent, and entrusted, tbo.igh 
for a special purpose, with the bill of lading, blank 
indorsed, he might, in certain circumstances, have 
made a pledge ot the goods,* which would have been 
protected by the Act; although it appeared, on the 
face of the document and otherwise, that he held it 
only as agent for Gouger, Jenkins^ & Co.; whether 
we went too far in this it is unnecessary on this rule 
to inquire. But upon the other question we thought 
that the evidence brought the case within the proviso 
•f the third section. We thought that the sale to 
Daorgapersaud (treating it as a real contract), and the 
coinmunicaiion of that sale to the Plaintiff before he 
advanced his money, put the Plaintiff into an entirely 
different position from that in wtiich he might have 
stood bad there been no such sale, or had he been 
Ignorant of 4 ,. In the first place, it entirely negatived 
the existence of that state of things which generally 
calls for the application of the Act, namely, a general 
agency involving a power to sell, and, therefore, under 
ti»e^ provisions of the Act, a power to pledge, unless 
the n’on-exist;enc*e of the latter power was made knowna 
to the pirty taking the goods. For the Plaintiff knew 
that ii Stin ever had a power to sell these 
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i86i. goo<is,,that power hid been expended by the a&le and 
Gobind knew more, he knew that the sale had b^en made, 

^**Sein** Denonauth Sein, but by and in the name^of 

«. his principals, and that Denonauth Sein never had had 
' ‘ the unqualified^power of a factor for sale, file 'must 
be taken on his own evidence to have known further, 
that the goods had not been paid /or that Dear- 
g&persaud was not entitled to delivery or possession of 
them, except upon payment; and that the agency of 
Domnauth Sein was limited to the retention of the 
goods on behalf of Gouger Jenkins, & Co., until pay. 
ment pursuant to the contract, whatever it might be, 
and to delivery upon such payment being made to him - 
as agent'of the seller. Yet, with the knowledge that 
the interest ef Gouger Jenkins & Co. in the goods, 
was simply that of unpaid veadors, and that th* 
possession of Denonauth Sein, actual or constructive, 
was attributed to that interest, and could not extend 
beyond It; he takes from Denonauth Sein, a pledga 
which might, as in fact it did, injuriously affect the 
position and interest of his principals, and, in the event 
of bis insolv.cncy, which happened, deprive them of 
the price of their goods, contrary to the known course 
of dealing between Merchants and thbir Banians, 
The case might be stronger if the Plamtiff were fixed 
with knowledge of the terms of the wriUen contract, 
and, in an ordinary case, we should hai^e hnld that, by 
what he knew, he was so put upon an inquiry into 
those terms as to be fixed with constructive notice of 
them. But, inasmuch as the Factors Act proceeds 
very 'much upun the principle of ‘ no questions./ 
asked, (a, principle which may have ‘ been wisely 
i Htroduced so far into commercial IrAnsactions, but 
\dkii*' is certainly not found to be conducive to. 
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hon^ty and tair dealing in the general concerns of 
inanktiKl;, we will not push the knowledge of the 
Plaintiff, actual or constructive, to. th^s extent. It 
seems AC «s, however, that upon his own admissions 
of what he knew, the Court at the trial, rightly came 
to the conclusion that the circumstances were such as 

* k 

that a reasonable man, and a man of business, ap- 

k * 

plying his understanding to them, would certainly 
know that Denonautk Sein had not authority to make 
the pledge, if not also that he was acting mala fide in 
"respect thereof, against his principals. Some ex- 
ception was taken, on tiie argument of the rule to 
this application of Lord Tentefden'si ruling, in EiJansy. 
Trueman (i Mood’ & Rob. lo), which, it was said, was 
a case that arose under the earlier Statute, the 6th 
Geo. iV. c. 94. But it is to be observed that the 
ruling, modified as we have modified it, is adopted 
by Lord St. Leonards in his celebrated judgment in 
NavulshwH) v. Brownrigg (2 De G. Mac. & Gor. 452), 
as a proper mode of leaving to the jury, the quchdo/i 
of notice, under the 5ih & 6th Viet. c. 39. ft re¬ 
mains to consider a few of the objections, which on 
the rule have been urged to tne finding of the Court, 
and have not already been incidentally noticed. It 
has been urged?strongly that, inasmuch as Rs, 19,600, 
were actually advaucrd and paid, there would not be 
mala fides. But an actual advance cannot be con¬ 
clusive ol^ the question of bona fides ; since, if so, 
there \vould be no necessity expressly to require bona 
fide$ on the part of the pleclgee, by the third section 
of an Act which piPofesses only to protect transactions 
in which money h4s been actually advanced. Again, 
bond ddeS in the pledgee is not alone sufficient. "It 
is necessary that there should also be (see Navulshaw 
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V. Br0wnriggt p. 450) no notice that the agent. In 
making the contract, either maJa fide or beyond his 
authority A^ain, it is said, there was no evideifce 
of a lien on the goods. If this is meant o| the ex* 
istence of a vendor’s lien under the contract, it is 
contradicted by the contract itself. But it is argued 
that the lien was waived by alloY^ing Denonauth Sein 
to deliver without further consent from his principals. 
His' authority, however, was only to deliver upon 
payment of the price. The lien would not the less . 
subsist, even if he had been entrusted with the 
possession of the goods, since he can only have been 
entrusted with them in order to work out that lien 
tor his principals, to whom it belonged. Had the 
goods been brought into their godownsy as,in the 
ordinary course of business they ought to have been, 
be would not have had the possession of them ; he 
would have had merely the povvei of taking them out 
of those godowns, and delivering them as paid for. 
Then, ii is said, the Plaintiff had no notice of any 
such lien. But surely this is a fallacy. He knew 
that Denonauth Sein held ihe goods only as agent 
for Couger, Jenkins^ & Co., and that they had been sold 
to Door gaper saud^ who was not entitled to receive 
them until he had paid for them. This pledge, if 
a pledge of anything, was of the vendor's interest in 
the goods, that is, of the lien, until "payment and 
delivery to Doorgapersattd^ and of the proceeds after¬ 
wards Again, it is argued that the lien was W'aived 
either by reason bf the course of dealing between the 
house and the Banian, or by reason of the admission 
of Cockskoti, touching the application bt R$« io,oOo, 
part of the sum advanced by the Plaintiff. Now, one 
does not see how the lien could be waived except in 



ON Al>PEAL FROM THE EAST INDIES. 




w 

favour of the purchaser, and it is clear that, at the 
time of % the pledge, .Doorgapersaud neither was, nor 
represented himself to be, entitled to the possession of 
the goods. If it be meant that the lien was transferred 
to Demnautk Sein^ the answer is that it was trans¬ 
ferred tdhim only as agent, and for the benefit of hrs 
employers. TTie right to charge the Banian in 
account, under his guarantee, does not seem to us to 
affect this question,' for that right couH not accrue 
until the expiration of the forty days fixed for taking 
delivery, at which t)me either the contract must .have 
^ been performed by delivery on the one hand and pay¬ 
ment through the Banian and agent on the other, or 
the purchaser must have failed in the performance'of 
the contract. And, in the particular case, the right 
was never exercised. Again, nothing in our judg¬ 
ment* turns upon the expression of Cockshott^ of 
which much more has been made on the rule than 
was made at the trial, in his examination de bene esse^ 
to the effect that when the account put in was 
acknowledged, he knew that Rs. 10,000 of the money 
had been applied in purchase of the Bills of the 
Oriental Bank. The time when the account* was 
acknowledged is not stated, but it was obviously later 
than that at * which the account was made out; still 
later than that at which the bill became due. The 
case as to the Rs. 10,000, is simply this :— Denonauth 
^etHf when bound to lay out that sum for his prin¬ 
cipals out of other moneys due from him, obtains 
that and more by means of an unauthorized and 
fraudulent pledge of these goods. The result to bis 
. principals is the same. If the pledge avails against 
them, they, to the extent of it, have been defrauded 
of the price of their goods, whether any part of the 
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w^nt.to reduce the balance due from- the* 
Maftian o^her transactionf, or not. La«tl3^^ Otn this 
queatipo of lien, the Plaintiff’s Counsel invoked the^ 
doctrine of Seardmanv Sill (i Camp, 410 n.), and 
argued that the Defendant, nSt having set up a claint- 
iff Hen originally, but having contended that the. sale 
was a fiction, could not afterwards insist upon it. 
But there is no room here for the application of that 
doctrine. The Defendant does not* now. rest the 
defence as upon a subsisting Iien< The Hen was a 
circumstance which, if the contract, was real, existed 
at the time of the pledge. When Doorgapersaud re-t 
pudiated, or failed to complete his contract, the 
Defendant’s property in the goods revested. He is 
precluded from resisting the Plaintiff’s title under 
the Factors Act, by insisting on any circumstance 
found by the Court to have existed at-the time of the 
pledge. We have already incidentally dealt with the 
arguments which treats the transaction as a pledge by 
or with the concurrence of the purchaser in order to 
raise the price of the goods. Upon the whole, then- 
no ground has'been laid before us which induces us 
to disturb the verdict for the Defendant; and I need 
not say that it 'is a great satisfaction to Mr. Justice 
yackson and myself, who alone tried the Cause at' Nisi 
I^riust that the rule has been a rgued before a - full 
Court, and that we are supported in our" view of the 
case by Mr. Justice whose only,^ doubt is, 

whether upon the evidence, Denonauth Sein was an 
agfcnt entrusted with the bill of lading within the 
nieaning of the 'Act. That question, however, w*e 
liStve treated as not bpen on this rule.” 

The appeal was from this judgment.'' * 

After tite admittance of the appeal, Ryan died, 
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whereby the appeal^ becam'e abated. Letters of ad* 
mmistratiipii with the . Will annexed of Ryan were 
granted by the Ecclesiastic it side of the Supreme 
Court at Calcutta^o the ResponJent, the Adminis* 
trafor<General of Bengal, 

The* Af^pellant now moved ' to revive the appeal 
against the Administrator-General, as the legal, as per> 
sonal representattvp ot Ryan, 

Mr. 'W. Fields appeared in support of’ the 
application. 

a 

m 

, By an Order in Council it was directed that the 
"appeal be revived against the Administrator^General 
of Bengal for the time being, and that the appt'al 
be put in the same plight a.nd condition as jt was 
before the death of Ryan. 

The appeal, being thus revived, came on for hearing. 
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i4th, June, 

i86i * 


Mr. Bovillt Q. C., and Mr. IV. Field, for the 
Appellant. 


Our contention is, that Denonouth Sein had au- 
thority from, Gouger, yenkins, & Co. to pledge the 
bill of lading and goods. He was the Banian, * or 
agent of the firm, exercising powers similar to a 
factor in this country, and entrusted by his firm with 
the bill of lading in blank, and his act comes within 
the meaning the first section of the Factors Act, 5th 
& 6th Viet. c. 30, which Statute was extended to India 
by the Act of^he Indian Legislature, No. XX. of 1844, 


•Present.* Metnbers of the yudicial Committee.—The Right 
Hon.' Lord Kingsdown, the Right Hon. the Lord Justice Kmght 
Bruce, the Right Hon. Sir Edward Ryan, and the Right Hon. 
the Lord Justice^Turner. 

Assessor,—I he Right Hon. Sir Lawrence Peel. 
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an^J !he ple*dg« was valid witliin that seciioM, and d'tf 
not fall wi'hii) the third section of the Stattfle. The 
evidence does not establish ma/a Jides on ^he part* of 
Denoftouth Sein, the transfer of the bill qf lading is 
not disputed, neither is any objection taken that full' 
value was not given, nor that the Appellant hid ftotice 
of any want of authority, or mala fides on his part. 
which is necessary to bring the case, within the third : 
section. How, then, can it be treated as a fraud ? 
The true rule is to be found in Evans v. Trueman (a). 
That case arose under the Statute, 4th Geo. IV. c. 83, 
and Lord Tenterden, referring to the Statute 6(h 
IV. c. 94, says, “ The expression in the Statute is^ 
that a party is to be entitled to its protection it he 
shall not have notice by the documents, or otherwise, 
that the pledger was not the actual and Sana fid^ 
owner of the goods pledged : a person ma;f have 
knowledge of a fact^ either by direct communication, 
or by being aware of circumstances which must lead 
a reasonable man, applying his mind to them, and 
judging from them, to the conclusion that the fact is 
so.* knowledge acquired in eithsr of these ways is 
enough, I think, to exclude a party frpm the 
beneht of the provisions of this Statute ; slight sus¬ 
picion, I think, will not.” The principles- are 
recognized hy Lord St. Leonards in Navulshaw v. 
Brownrigg, (b), which case turned upon the Statute, 
5th & 6th Viet., c. 39, the Statute 5 n question ; there 
his Lordship, referring to Evans v. Trueman, observes, 
*' It is necessary, therefore, even according to this 
case, to fix a man with knowledge of the want of 
authority, in order to take from him the benefit of the 
Statute.’^ The same rule previils with] respect to 

(a),i Mood. Sl Rob., 10. (^) 2 De G. Mac. <S:Gor’45», 
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Bills of Exchange, ' backhouse v. Harrison {<?), 

Goodman t. Harvey. ( 4 ) The B^nk of Bengal v. 

Hadakisser' Miller (c), Wilkins v, Jadis {d). Gross 
negligence may, it is true, be evidence pt mala,fides. 
Raphael v. The^Bank of Bngland —-[The Lord 

Justice Knight Bruce: Is there here anything but a 
question of fact?* You accept the case of JStavulshaw 
V. Brownrigg as law, and that case the Judges in 

the Court below relied upon in their judgment 

agriinst you.] Denohaulh Sein was a Banian and alcted 
for other persons, as well as the firm of Gouger fiE> Co., 
and was subject to a monthly account with his prin* 
cipals, therefnre, independently of the Act, he had 
power to pledge the bill ot lading, as it was within 
the geiif ral scope of Ins aulliority, Prescoll v. Flinn 
(f)y Slory on Agency, sec. 26. It may be urged that 
the evidence ol usage as respects this last position 
is not strong, but one or tvC'o instances of usage 
is enough, Holt's Nisi Priui Rep., p. 270. More¬ 
over, it must be taken that the pledge of the bill of 
lading by Denonauth Sein with the Appellant* was 
ratified by Gvuger, Jenkins, & Co. That firm ac¬ 
cepted the Rs. 10,000, part of the Rs. 19,600 received 
by Denonauth Sein wdth knowledge of the manner in 
which the n\pney was procured. 

The Solicitor-General (Sir R. Palmer\ Mr. 

Lt'ith, and Mr Honyman^ for the Respondent. 

The" Court below upon the evidence rightly held that 
thjs case oame with.in the third section of the Factors 
. Act for India, No. XX. of 1844,’which prevents the 
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• (c) 3 Moore’s Ind. App. Cases, 19. 
(e) i7 C. Ben. Rep 161. 


[b) 4 Adol. & Ell., 870, 
{d) 2 Barn. & Adol. 188. 
(/) 9 Bingh., 19. 
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Appflia.fit acquiring; any title to the goods sued (or. 
Denonauth Sein was not an agent entrusted with the bill 
of lading within the true meaning of that Act. The 
evidence establishes the fact, that he never w^ts autho¬ 
rized by Messrs. Gouger^ Jenkins, & Co., to pledge the 
bill of, lading in question. Tlie wfioTe question depends 
upon evident which has been sifted and rightly 
applied by the Court below. It cannot be urged with 
any success, that because Denonauth Sein was indebted 
to his principals and paid in the sum of Rs. 10,000, 
to their account, that it amounted 10 a ratification of 
his act of pledging, which we submit ^z&malafides* 

Their'Lordships’ judgment was reserved, and now 
pronounced by 

4 

The Lord Justice Knight Bruce’: 

This was an action of trover, brought in the 
Supreme Court at Calcutta, to recover the value of 
certain bales of twist. The pleas were, not guilty 
and not possessed. The original Defendant was 
one Ryan, Master of the ship “/Aurora*' —he is 
now deceased-and represented by the nominal 
Defendant ; but as the action was defended on the 
indemnity of Messrs. Gouger, Jenkins, & Co., Mer- 
l^hants at Calcutta, it will be convenient to treaHhem 
as the Respondents. The case was tried, before the 
then Chief Justice, Sir James W. Colvile, and Sir 
Charles M, Jackson \ they found a verdict for the 
Defendants, and subsequently discharged a rule for 
S new tml whkh had been applied for on (he- 
grounds of, misdirection, and of the * v^dict being 
l^ait^it the evidence Judgment was entered up, 

verdict and judgment the present 
appeal has been brought. 
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Tke undlsjputed facts of the case are substantially 
as follows:—The goods in question were shipped in 
London by Alfred Ganger on behalf of himself and a 
Mr. Slewar^t and consigned to Messrs. Gaugerf^enkins^ 
& Co. ; the bill'of lading was forwarded to them. 
At the time of the arrival neither Gauger nor Jen%ins 
was at Calcutta, and the business of their firm was 
being carried on by James Tabin Cackshatt^ under a 
power of attorney. .The firm had been in the habit 
employing a Banian of the name of Denonautk 
Sein ; to this man Cockshatt gave the bill of lading 
indorsed in blank, for the purpose of procuring a 
delivery order, andj the delivery of the goods 'to the 
firm ; but it was ^also part of the ordinary employ¬ 
ment of •Denanauth Sein, which applied to the pre¬ 
sent transaction, to procure a purchaser, and [when he 
had so done, he was to report the name of the buyer 
and the terms to his principals for their assent tO'the 
contract. If they agreed, their initials were written 
upon it, which being done the Banian had authority 
to deliver the goods to the purchaser and receive the 
price* Between the Banian and his principals there 
was an account* current, which was balanced at the 
end of the month ; he was then debited for the con¬ 
tract price of the goods sold, and credited for the 
sums which paid to the house ; he;^received his 
** dustaree/' or commission, from the purchaser. 

In ithe ‘present case be contracted for the sale of 
the , goods to one Daargapersaud, and by the terms 
of the contract the goods were to be cleared away 
and settled for within forty-one days after landing 
days, from the date of the contract, the 19th of Feb- 
ruary, 1S48. To this contract Cockshatt assented, a'nd 
affixed his initials, and thenceforward Denomutk 
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Sein became entrueted, as between him$eif and ^'his 
employers, %vith the bill of lading for the, purpose of 
delivering the goods on the terms of the contract ; 
they were by these terms made deliverable^ dn pay¬ 
ment injcash. 

In this state of things, Denonauth^ Sein and Door* 
^apersaud went to the Appellant, a Banker and money¬ 
lender. ■ According to the evidence, they represented 

to him that the latter had made a contract for the 

* 

twist, and Denonauth Sein produced the bill of lading ;* 
it was stated that Doorgapersaud could not pay the 

whole amount, between Rs. 23,000 and Rs. 24,000, in 

• * 

one sum, that they (the two) wanted an advance. 
It was finally arranged that the Appellant should 
advance to Denonauth Sein, Rs. 20,000 less Rs. 400, 
deducted for discount. Denonauth Sein gave him 
his own promissory note for the amount, and signed 
a letter prepared by him, which stated the fact of 
the delivery to him of the bill of lading, and gave 
him authoijity to sellj for his own benefit the goods 
in case of non-payment within one month and a 
half, refunding any excess that might remain after 
deducting the principal and interest, and other 
charges, and making Denonauth Sein liable to him 
for any deficiency. on the sale. Upon the authority 
of this instrffment the delivery Of t^ie goods was 
demanded by the Appellant, and refused upon the 
indemnity of the Respondents; and thd present 
action brought. 

It is stated that Rs. 23,600 were paid to Denonauth 
Sein, and of these he paid Rs. 10,006 tg the Oriental 
Bank on account of the Respondents, in obedence to 
a previous order, and had credit from them for the 
amount in the account current between them, in 
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which he was •at the time, and still remains, largely 
indebted to them in riespect of previous sales and 
other transactions on their behalf. 

Upon the*trial some evidence was given as to the 
nature of Denonautk Seines employment, and the cha> 
racter^ and extent of ''his agency. The Court found 
that he received-, the bill of lading for the especial 
purpose of getting delivery of the goods, and that 
before the delivery order given, but after the receipt 
of the bill of lading, he informed his employers of the 
sale, and that they approved of the purchaser; that 
he was not strictly a Factor, but more than a mere 
"s’ervant—an agent to find purchasers, and, under 
some circumstances, to guarantee the payment; that 
the bill of lading was allowed, by Cockshott to^ remain 
in his hands to obtain delivery of the goods, and that 
he had full authority to give delivery to purchasers on 
payment of the price ; that he was, in the transaction 
in question, an agent within the meaning of the last 
Factors Act ; that it must be taken on the evidence 
that the contract of sale with Doorgapersaud was not 
fraudulent ; and that the only question remaining 
was, whether the pledge to the Appellant was pro¬ 
tected by that Act—as to which the Court thought 
that the facts caised the inference that there was mala 
fides On the part of Denonautk Sein in dealing as he 
had done wJth the goods,' and that the Appellant had 
notice that the pledge was without authority from 
the Respond’ents, and not bona fide. They, therefore, 
held tbat the transaction did not come within the 
protection of the Factors Act, and that the verdict 
must be for the Respondents. 

On this finding the rule was obtained which we 
have stated* above, and, after argument, discharged, 
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y86i.. upon tho grounds istated in a very Able and learned 
OosiNo judgment delivered by Sir Janies W. Colviley the 

Sbim correctness of which their Lordships are noiy to 

R^n consider. In doing so it may be convehient, in the 

first place, to dispose of the question of 'a misdirec¬ 

tion ; and this they will do very shortly ; for it seems 
to them that there is not the slightest ground for 
this part of the rule. 

The question which the learned* Judges made the 
cardinal one in the case, was, whether the circum> 
stances were such as that a reasonable man, and a 
man of business, applying his understanding to them, 
would certainly know that Denonautk Sein had not 
authority to make the pledge, if not, also, that he 
was acting mala fide in respect thereof against this 
principals. 

This is precisely the way in which the (question 
was put to the jury in a case under the first 
Factors Act, 6th Geo» IV., c. 94, Evans v. Trueman 
(1 Moo. & R. 10.}; a^d this was unquestioned at 
the timie, though the case came before the Court 
on another point; this mode of leaving to the jury 
the question of notice was approved of by Lord St. 
Leonards^ in Navulskaw v. Brownrigg (2 De G. 
Mac. & Gor., 452), as a proper mode under the last 
Factors Act, 5th & 6th Viet,, c. 39; on which, in 
substance, the present case dependsjf And their 
Lordships entirely concur in the principle established 
by these authorities. The question so *put give.s full 
e0ect, on the one hand, to the large words of^the first 
section of the Act, and effectuates the object of pro¬ 
tecting pledges and exchanges of securities made 
bona fide by agents entrusted with. them, in const- 
(ieration of advances made in respect thereof; and, 
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on the other* band, it gives proper, and no'more than} 

■* * 

proper,^ effect] to the, third section, ^whichjlimits such 
pr<Dtection to loans, advances, and exchanges made 
bond fide^ and without notice, either that the agent 

* making them has not authority to |itiake the same, 
or is. acting mala fide in respect thereof against the 
owner of the '^bods^l^represented by the document 
pledged. It makes the decision depend not'at all 
on mere suspicion, on the want of inquiry or of 
reasonable caution in the party advancing on the 
pledge, nor yet op the mere want of good faith in 

• the agent, of which the party advancing is ignorant: 
all these, and such matters as these, which are in 
themselves inconclusive, and tend to embarrass the 
dealing with negotiable instruments, may* be evi¬ 
dence; but the Tribunal deciding the issue, whether 
the jury, or, as there, the Judges acting as a jury, 
must, in order to bring the case within the third, 
and take it out of the first section, categorically find 
the facts of want of good faith, and of notice to the 
lender of want of authority in the agent, or that he is 
acting mala fide in the transaction against his prin¬ 
cipal. The Statute is silent as to the grounds on 
which the conclusion is to be arrived at; that is left 
to the ordinsfry principles of evidence. But, where 
the fact is so found, it would be as much against 
mere honestly as against the interests of commerce, 
properly considered, to afford any protection to the 
transaction. This objection, therefore, to the judge¬ 
ment entirely fails. 

It remains to consider whether the verdict was 
aegainst the evidence, and in doing'io it will be neces- 
safy to introducre some additional facts, which* did 
not find their place in the previous summary. 
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iS5t. Upon a careful consideration of alJ the clrcum- 

Goaitfo stances, and after atten|ion given to the a^uments 

Appellant's Counsel, their Lordships |re 
*. of opinion, that tlie Judges below have 'drawn the 
only right conclusion, that to which their* Lordships 

would have been themselves led, and that the Court 

• • 

has shown great caution in not pressing its inferences 
as far, perhaps, against the Appellant as in strict 
justice might have been warranted. * 

The Judges say, that where there was a conflict of 
testimony between the Appellant and Denonauth Sein 
on the one hand, and yenkins and Cockshott on the . 
other, they had been disposed to credit the latter rather 
than the former. Now, it being assumed that Deno¬ 
nauth Sein was an agent, entrusted with the document 
of title of the goods, so as to bring the case within 
the first section of the Statute, the advance whi^ch the 
Appellant made will still not be protected unless made 
bona Jide^ and without notice that the agent making the 
contract had not authority to make the same, or was 
acting mala fide against the owner. The Appellant 
must in the first place have acted bona fide in making 
the advance; and, secondly, he must have been with¬ 
out notice of want of authority in the agent; or, 
thirdly, of the mala fides in him against the owner. 

It appears to their Lordships that the evidence esta' 
blisbed all these three propositions. < 

As to the first, they assume th.at the Appellant 
really advanced the large sum of Rs.* 19,600, but 
this alone will not establish his bona fides u he did 
80 on advantageous terms to himself (^bose business 
it was to lend fnoney), in respect of the rate .of 
di^punt and interest, and of perfect security, if the 
trspeaction should remain unimpeached.* But beyond 
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tbi« it was essential to his bona fides that he should 
believe the representations of Denonauth Sein and 
Doorgapermud ; and if he believed these, he must have 
beliewed* also that the goods were actually sold to the 
latter, and were*tO be cleared and settled for in forty- 
one days: yet the terms of his advance were that he 
might, when he pleased, remove the goods at the cost 
of Denonauth Sein to his own godowns^ and at the end 
of a month and fifteen days sell them, if the advance 
^ w^ere not then repaid with all charges. Now, he says, 
he did not come to this agreement without cautiously 
inquiring as to the power under which Cockshott^ the 
apparent principal for the .time being of Denonauth 
Sein^ was said to be acting, and that he went to Cock^ 
shott .for the purpose of seeing it, and did so. If he 
had been acting bond fide towards Cockshott, it seems 
to us that, exercising this somewhat superabundant 
caution as co the power, it is incredible that when in 
Coekskott's presence he should have made no inquiry 
or communication respecting this particular trans¬ 
action ; yet their Lordships think it perfectly •clear 
upon the evidence that he did not. When it is con¬ 
sidered how •conclusive that communication, one way 
or the other, would have been, they cannot doubt 
that it would have been made by any one about to 
enter into sucl\ a transaction bona fide^ nor that it 
^ould have been stated, if it had been made; but 
neither does the Appellant affirm it in his evidence 
nor was Cockshott cross-examined to it; and he, 
having been examined on interrogatories before the 
trial, and not being at the trial, his silence on the sub- 
jectjs entirely consistent with the same conclusionv 
If the'transaction had been fide on the part of 
the Appelant, the communication, as we have said. 


I&3 

1861. 

Gouno 

Chun0«r 

Sbin 

V. 

Rtan. 



164 


CASES m THE PRITT GOJjrfCfL. 


1861. ^ 

Qobtnd 

Chunobk 

SSIN 

0. 

Rvan. 


would naturally have been made, but if it were maha 
fide^ it certainly would not; because it must have 
been known that it would put an end to the trans¬ 
action at once, and that D^nonauth Setn woyld«not 
have been allowed to pledge goods which were already 
under contract of sale. This circumstance however, 
strong as it is, does not stand alone. Denonauth Sein 
comes to the Appellant, not armed with all the docu¬ 
ments which are stated to be usually in the hands of 
an agent authorised^to pledge, and without excuse for 
their absence; and he comes, too, as an agent who 
has already confessedly exhausted bis authority in 
respect of the goods, by the contract which he has 
made for the sale of them, and who seeks to pledge 
them ^on terms inconsistent with the terms of that 
contract. The presence andl implied assent of the 
purchaser, so far from lessening these difficulties, 
was of a nature only to increase the suspicions 
attaching to the transaction. 

The evidence enables their Lordships to deal with 
the two remaining questions at the same time. Had 
the Appellant notice that Denonauth Sein was without 
authority to make the contract of pledge, or that 
he was acting malt^ fide against his principals? They 
think that the evidence warrants an answer in the 
affirmative as to both. First, it is,clear that in 
fact he had no authority express as to this transac-^ 
tion, or to be implied from any previous counse of 
dealing; and if in truth he had been allowed to 
pledge more frequently, or with greater similarity of 
circumstances to those of the transaction in question 
than the evidence here discloses, there is 'nothing to 

N 

fhow that the Appellant was aware of this, or acted 
UQ the credit of it. Secondly, it is clear that in fact 
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l}eHOV{fiUth Sein was acting mala fide towards his princi<^ 
ft,als; the account current shows that he was largely 
indebted * to them on the balance of prior transae- 
tions; he* was bound, in order to maintain his post 
and, c^dit with them, to make a payment for them 
at that time;«''and he sought to do this fraudulently 
by raising money on their ow'n goods, which he would 
have, to accoudt for at a later period, and so fore¬ 
stalling the proceeds of them. 

But of course these facts, though necessary as a 
basis, are not in themselves sufficient, without notice 
of them to the Appellant, Whether he had such 
notice must be judged as any other question of fact. 
To adopt the question on which the Judges made 
their decision turn, were the circumstances such as 
that ,a reasonable man, and a man of business, apply¬ 
ing his understanding to them, would certainly know 
that Denonauih Sein had not authority to make the 
pledge, or that he was acting mala fide in respect 
thereof against his principals ? In answering this it 
must be remembered again that the Statute, though 
it insists on a conclusion, prescribes nothing *as to 
the nature of the evidence on which it is to be 
founded, or ‘the manner in which the inquiry is to be 
conducted. The question must be dealt with as any 
Other question of fact, by a due consideration of all 
the circumstanpes. Then it may he taken here as 
if Denonaulk Sein had said, “ I%m the Banian of the^ 
Btspoodents; 1 bold in my hand the bill of lading 
the goods consigned to them, but not delivered. I 
have contracted to sell them to Doorgapersaud, who 
stands now beside me. My principals have sanc¬ 
tioned the sale, and he is to pay Cor them and clear 
them away in forty-one days. Now, I desire you t'> 
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1861. advance me money on these goods'; I will yoa 

my own promissory note for the amount, and I wiU 
^*SKfN** deposit the bill of lading indorsed with /ou; you 

may take the goods at my expense at once to your 
own gt/downs, and if I do not repay you at a ^pejiod 
exceeding the date at which he is to clear and pay 
for them, you may sell them and pay yourself w'ith 
interest, and all charges; and meaAtime you may 
deduct a large discount, from the sum advanced;” 
and this offer is accepted, after a visit to Cochshott 
to see his power *of attorney, and not a word said 
upon it to him at the interview. 

The Appellant was a'man of business ; he had been 
himself a Iranian ; he either, knew much of Denonauth 
Sein and his dealings, or little—if much, it is clear 
upon the evidence, and very material, that he^ had 
never known him, as agent of the Respondents, deal 
with their goods in a similar way under similar cir¬ 
cumstances—il little, the ^more caution was necessary. 
He did apply his mind to the matter, for he required 
personal satisfaction as ta Cockshotfs povtfer. What 
then 'must reasonable men, in turn applying their 
minds to these same circumstances, believe to have 
been the. clear conviction in the Appellant’s mind, 
as ioDenonauth Seines authority or honesty?Their 
Lordships think that there, is but^ one «answer to 
this, that he must have felt perfectly certain that 
Denonaxith Sien was siting without authority ; if so, it 
is unnecessary to say whether mU\\\mala fides^ tjiou{li 
upon this they do not themselves entertain any 
doubt. 

it remiins only to]notice a^circum9ta.‘ice not very 
strongly relied on by the Appellant's Coftnsel, nor, 
P^rhaps^ strictly relevant to t ic issues in the cause, 
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but yit which it will be better to dispose of. It 
appears (hat in the account current between the 
Respondents and Denonau ih Sein for February^ the 
month in which this transaction took place, the latter 
is crtdifed with the sum of Rs. x0,000, paid to the 

*n*. _ 

Oriental Bank for the former. These Rs. 10,000 
have been taken^ in the argument, and are so now, to 
have been a portion of the Rs. 19,600, advanced by 
the Appellant. It was urged that the accepting the 
Rs. 10,000, with*a knowledge how they were pro* 
.cured (a fact which stands not quite clear upon the 
evidence), was a ratification of the dealing between 
the Appellant and Denonauth Sein. Their Lordships 
do ndt assent to this argument. The sale of the goods 
to Doorgapersaud not being to be completed until 
the tnoath of Merck, would not come into the 
account between the Respondents and Denonauth Sein 
until the end of that month; and in the account 
then to be made up if it had been regularly com¬ 
pleted, he would have been debited with the price 
for which they had been sold and credited wilji the 
payment of that price to them. Meantime he being 
largely in their debt, and having beta ordered to 
make a payment for them in respect of some prior 
dealings for them, had raised the money by this 
fraudulent pledge of their goods. Though he had so 
dane, yet was the principal debtor for this money 
to the Appellant on his own promissory note, and if 
everything had gone to its regular end, the Re¬ 
spondents would have received nothing more from 
.him than they were entitled to. They have now 
received sguch lest. As the payment was actually 
made to the Oriental Bank before it appeared in the 
account, and in pursuance of a previous order, the 
Respeodeats could neither refuse to give Benenautk 
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credit for it, nor "could they be called ti> 
C^Mm money to the Appellant; any njore thaA 

Sbin without the collateral security of the pledge, it 

R^*m. advanced on the personal security only of 

Denonautk Sein, Their conduct, therefore, dbes'not 
amount to a ratification of the pledge. 

On all grounds, therefore, their .Lordships will 
humbly advise Her Majesty that the judgntent below 
should be affirmed, and the appeal dismissed with 
costs.' 


The Queen 
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4th 5th. 51 
jetK juij, 
1862. 

On an ap< 
plication for 
leave to ap. 
peal from the 
sentenceof the 
Sudder Ni»a- 
mut Adamlui 


This was a special petition for leave to appeal 
against the judgment of the Sudder Nizamut Adaioluix 
(the native criminal Court of appeal in, Bengal)i 
affirming a conviction of the Petitioner, foykissen 
Mookerjee, by the Sessions Court of the Zillah Hoo^hly^ 
on the charge of knowingly andTraudulently uttering 


(the chief na> 

COTrToT*a*^ * ^’'••**** Members of th* fudieUt Right 

peal in Hon. Lord Kingidotrn, the Ri|ht Hon. Dr, Lushington,; aad the 

SdcJmS* Hon. Sir John Taylor-.Coleridge. , 

tie, though of AssuMtn ,Right Hon. Sir Lawrence Peel, and the Right 

opinioft that Mon. Sir Jamea W. CoWile. , 

justice had 
not been done 

in the Court below, decliaed to deterndge the question of the preroga¬ 
tive of the Crown to admit an appeal in a criminal matter, and to advise 
such admission, on the ground that such eouise might be detrimental to 
the general adminlatration of criminal justice in Her Majest>’s Cotonj^ 
and foio^n poisesrions; but sugge>ted an application by the Petitioner 
to^ the eneeutive authorities for relief, with an intimation of their l^rd- 
aMiNi* the hardship and injustice of the particular case, 
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m fofged alid fabricated deed, and Che {sentetice pro- 
nounted upop him of imprisonment for five years, 
with hard lahour, the latter commutable for a fine 
of Rs. 10,000. 

The Petitioner, a prisoner in the jail at Alipore^ in 
the Province of Bengal^' was a Hindoo -inhabitant of 
Bengal, and was committed with one Pitumher Base 
on the 33rd of February^ 1861, by Mr. Grant, a 
Magistrate of Seramport, for trial before the Sessions 
Court.ofJ the Zillah of Hoogkly, upon the two fol- 
Ibyrjng counts or charges. First, for fraudulently 
and injuriously fabricating a written deed, an 
faaraib Pottak, dated i8th Assart *267, B. S, for 
• ne-ihird qI Moklart for ten years, at a yearly’ rent 
of Rs. 903, purporting to have been executed by 
Meglall *Dhur and Doololl Dhur for selves and co¬ 
shareholders of Pitumher Bose ; and secondly,for 
knowingly and fraudulently uttering the above 
fabricated deed, by presenting it for registration at 
the Registrar's office, at SeramporCt on the ^2nd July, 
i860. 

The Sessions Court of Hooghly, before which the 
Petitioner and Pitumher Bose were committed for 
trial, was established by Ben, Reg. IX. of 1793, 
entitled, ** A ^..^‘gulatjon for re-enacting, with altera¬ 
tions and motTifications, Regulations passed by 
the Governor-Qenefal in Councif o»r ^rd Decern- 
her^ 1790, and subsequent dates, for the ^apprehen¬ 
sion and * trial ot persons charged with crimes or 

* 

misdemeanors.” 

The trial of the Petitioner and Pitumher Bose upon 
the above changes, took place on the 30th of March, 
t86t| and subsequent days, before y. Lillie Esq. 
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the Additional Sessions Judge of Hooghlyt and 
Moulvee FyeBoollah, the then Mahomedap law officer 
of the Sessions Court of the Zillah Hooghjy, ^ 

It appeared from the statements in the petition, 
that at the trial, the case for the proseciftiod upon 
the above charges having been opened, witnesses 
examined, and the whole evidence i^r the prosecution 
taken, when the Counsel for the prosecution applied 
to the presiding Judge to be allowed to amend the Re- 
ccnrd, technically called “ the calendar,” by adding to 
it a count charging the Petitioner with having caused,* 
or procured, the forgery of the Pottah in question, 
that the Judge thereupon sent the calendar to the 
committing Magistrate with an or:ier directing him 
to amend the same by adding such a count, and 
to recommit the Petitioner for trial upon sudh addi¬ 
tional charge. That the Magistrate, in compliance 
with such order, amended the calendar by adding the 
following count, or charge, namely, ” for causing or 
procuring the forgery of the Potfah" above described, 
agd returned the ealeadar so amended to the Court 
of the Sessiens Judge. That during the interval 
between the time of the calendar being sent to the 
Magistrate fer amendment, and of its being returned 
to the Court nf the Seeaiona Judge, Petitioner 
remained in the Court Sessions Judge, the 

Petitioner never ^ been taken ‘befqre the Magis¬ 
trateIT additional chargs; that neither pro¬ 
secutor nor any of his witnesses attended b'efore the 
Magistrate to prefer such charge; nor was the ■ Peti¬ 
tioner himself examined before the Magistrate on 
such charge or called upon to answer the same; 
nor was any opportunity given to him to produce 
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•vidence l^tfore the Magistrate to rebut that charge ; i86*. 

and that the Petitioner was hot in fact committed for 
trial, or held* to bail upon such charge, or in any 
irTanner charged or indicted thereon, save only 
by the addition thereof to the calendar during his 
absence, as before stated. That after the calendar with 
the additional count had been' so returned to .the 
Court of the Sessions Judge, the Petitioner was called 
upon to plead, and pleaded " net guilty te all the 
counts of the amended calendar. And, that after the 
Petitioner had so pleaded ne further witnesses were 
earamined for the prosecution, but the Petitioner and 
Piiumber B»s$ were allowed te proceed te examine 
their witnesses and te put in t[ieir written defenpe to 
which the Counsel for the proMcution replied; and 
that on the 4th of May, 1I61, the Mahomedan law 
officer delivered his Puivoa^ whereby he stated his 
opinion that the first and second counts of the 
calendar had been established against the'’prisoner, 
Pitumher Bose^ but not against the Petitioner, 
and that the third, or additional count, had been 
established against the Petitioner, whereupon, on the 
6th of iSbr, the Sessions Judge convicted the 

prison^.i Bostf on the first and second counts 

of the amended calendar, but disapproving of the 
finding of the,Mahomedan law officer on the third or 
additional count, proceeded, in accordance with the 
provisions of section 53 of Reg. IX. of 1793 of the 
Bengal Code, to complete the trial, and transmitted to 
the Nizamut Adawlui a copy of all the proceedings, 
and the Futwa of the law officer, with- a separate letter 
* slating the grounds of his disapproval, and awaited 
the Sentence ot the Nizamut Adawlut ; and that at the 
same time the prisoner, Pitumher Base, appealed to ] 
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the Nizamut Adau,l»t from the sentence f{^ssred upon 
him by the Sessions Judge* That upon the c%se so 
transmitted coming on for trial before '^the Nizamut 
Adawlutf the Petitioners Counsel took objection to 
the proceedings of the Sessions Judge in s^ndjnj; back 
the calendar to the Magistrate with orders to add 
another charge against the Petitioner and proceeding 
to try the charge upon the same* Record with those 
originally preferred against the Petitioner and Pu 
iumher Bose, and contended that as the trial had been 
held and completed on the third or additional charge 
without any evidence having been called for by the pro* 
secutor upon that charge the Petitioner was entitled 
to be acquitted thereon, but the Nizamut Adawtui 
disallowed the objection, and on the gth of yw/y, i86i, 
passed the following order We remit the Record 
to the Sessions Judge, with directions that he wdll 
retake the evidence of the witnesses »as to tlic third 
count in proper legal form, and having conducted the 
whole trial on that count with the assistance of the 
law officer who sat with hinii if he be still there, and 
if not with his successor, pass on the prisoner. No. 
Joykissen Mookerjee, whatever sentence may ^^eniually 
seem just and proper. As, however, the charge 
against the prisoner. No. i, cannot be substantiated 
unless the sentence pasted by ^he JSessioos Judge 
against prisoner. No. a, who has'^appealed, be con* 
firmed, the Court proposes to hear and* determine that 
appeal before the order relating to prisoned No. i, 
be allowed to issue.” That the Petitioner applied to 
the Sudder Niaamut Adawlut to review this order, 
but that Court rcjccUd such application, and resolved ' 
that the order ol the 91 h of i86\, should issue 

in duo :ccurse; and the Suddir Nizamut Adawlut^ 
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after bearing the appeal of Pitumber Bose, convicted 
Hfm of t|ie crime of uttering a forged Pottah, knowing 
it to be forged, and sentenced him to be imprisoned 
with hard labour and irons for five years. 

The* Petiti^er being thus compelled to undergo 
his trial upon the charge of having caused or pro¬ 
cured the forget^ of the Pottah, resolved to avail him¬ 
self of the privilege conferred by Reg. VI. of 1832, 
oP the Code ..upon all persons professing the 

Mahomedan faith; which by the 5th section declares, 
‘^that any person not professing the Mahomedan faith, 
when brought to trial on a commitment for an offence 
cognizable under the general Regulations, may claim 
to be exempted from trial'under the provisidns of the 
Mahomedan Criminal Code; and in such case the Com- 
missfoner of Circuit or Judge of Sessions presiding on 
the trial shall comply with such requisition, and shall 
proceed in one of the three modes referred to in 
section 4 of this Regulation, at the same time dis¬ 
pensing with the Futwa of the Mahomedan law officer; ” 
and the Petitioner accordingly, on .the 13th of No- 
vember, 1861, hied his petition in the Court of the 
Sessions Judge of Hooghly, claiming to be exempted 
from trial under the provisions of the Mahomedan 
Criniinal Code, on his then approaching trial upon the 
charge of* having caused or procured the forgery of a 
Pottah, the sswne being an offence cognizable under 
cl. 3, sec. 4, Reg. II. of 1807, of the Bengal Code. 
The* •Petitioner then set forth the particulars of 
an unsuccessful application made by him to the 
Sudder Nizamiit Adawlut to modify their order of 
the qth of T^ly, i 85 i, and to leave it open to the 
Sessions Judge to use his own discretion as to the 
mode of proceeding to be adopted at the lira! of 
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the Petitioner; and further stated that, Moulvee 
Fycsoollahf the Mahomedan law officer belonging to 
the Nizamut Court, and who had assisted at the pre¬ 
vious trial of the Petitioner, had been removed and was 
no longer attached to that Court; and that thereupon 
the Sessions Judge had obtained an order from the 
Government, requiring that Mahomedan law officer 
to repair again to Hooghly, for the purpose of sitting 
with the Sessions Judge, at the re-trial of the Pe¬ 
titioner, and had moreover received a letter from 
the Registrar of the Nizamut Adawhit^ informing him 
that the Petitioner’s claim to exemption was too 
late, that it should have been made before the 
prisoner was arraigned on -the charge for which he 
was under trial, and directing that the Court's 
instructions (passed in accordance with their Reso¬ 
lution of the 9th y«/v, 1861), “should be obeyed 
to the letter.” That accordingly, on the nth of 
December^ 1861, the Petitioner w'as brought to trial 
before the Sessions Judge of Hooghly and the same 
law officer, Moulvee Fyezoollah ; but before any step 
w'as taken in the trial, the Petitioner filed a further 
petition renewing his claim under Reg. VI. of 1832 
to be exempt from trial, under the provisions of 
the Mahomedan Criminal Code, on the charge of 
causing or procuring the forgery of tlve Pottaht 
and praying that his trial might be ppceeded with 
in one of the three modes referred to ^n sec. 4 
of the Regulation, upon which the Sessions Judge 
recorded the following order:—“The prayer of the 
petition, being contrary to the express instructions 
of the Nizamut Adawlut^ conveyed to me in the letter 
of their Register, dated the 24lh of October last, is 
rejected.” That the trial of the Petitioner upon the 
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charge* of having caused or procured the forgery of 
the Pottahj thereupon proceeded before the Sessions 
^ Judge of Hooghly and Fyezoollak^ the former 
law officer of the Court, under protest from the 
Petitioner, that the Court so constituted had no 
jurisdiction to try the Petitioner, but witnesses 
having been examined, both for the prosecution and 
defence, Fyezoollah delivered his Futwa on the 23rd 
of December^ 1861, finding the Petitioner guilty of 
the charge preferred against him; but that* the 
Sessions Judge of Hooghly^ being of opin ion that the 
Petitioner was not guilty of the offence with which 
he was charged, transmitted the proceedings to the 
Sudder Nizamut Adawlutf according to secf. 53, of 
Reg. IX. of 1793 of the Code, together with a 

letter,stating his reasons for disapproving of the find* 
ing of Fyezoollah. The case thus referred by the 
Sessions Judge came on for hearing before the Sudder 
Nizamut Adawlut^ on the ytli of February^ i86a, 
when the Petitioner’s Counsel, before proceeding 
to argue the case upon the merits, raised several 
preliminary objections, and, amongst others, the 
following:—first, that the Sessions Judge exceeded 
his powers in* ordering the committing Magistrate 
to alter the calendar, or to commit or recommit 
the Petitioner on a new and substantive charge. 
Second, that the Judge, when he ordered the re* 
commitment" of the' Petitioner, did not properly 
follow the course of proceedings, directed by the 
Circular Order of the Sudder Court, No. 70, dated 
the i4th of November^ 1851, under which he professed 
to be acting, the effect of which was to embarrass 
the Petitioned in bis defence, inasmuch, as two dis* 
tinct trials were proceeding at one and the same time, 
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the first on the two original counts, and the second 
on the third or additional count, embracing a new 
and substantive charge, and that the Petitioner was 
deprived of the opportunity of claiming his right to 
exemption from trial, under the Mahomedan Griminal 
Code, on the third or additional count. Third, that 
the Petitioner was never properly charged before the 
Magistrate on the third or additional count, nor 
examined nor confronted with witnesses in the 
Magistrate's Court upon that charge, and that no 
such charge was ever, in fact, made against the Peti¬ 
tioner before the Magistrate, nor any witness exa> 
mined, or evidence given, before the Magistrate in 
support of that charge. Fourth, that the Petitioner 
was never in fact committed, or held to bail in due 
form of law, to take his trial on the third or^addi- 
tional count or charge, and that, consequently, the 
"Sessions Court was without jurisdiction to try the 
Petitioner upon the charge contained in that count. 
Fifth, that the Petitioner, being a Hindoo, was entitled 
to claim, and had duly and legally claimed, exemption 

e 

from trial on the third or additional count, under the 
provisions of the Mahomedan Criminal Code, and 
that his trial before a Mahomedan law officer was 
consequently illegal and void. Sixth, that lye^ 
zoollah had vacated his appointment as* law officer 
of the Hooghly Court, before the ^Petitioner was 
brought to trial upon the third count, in‘ December-^ 
1861, and was never duly re-appointed, ,or ap¬ 
pointed Mahomedan law officer to conduct the 
Petitioner's trial. Seventh, that Fyesoollah never ac¬ 
cepted such appointment, or the • responsibilities 
thereof, or delivered any Futwa as Mahomedan law 
officer, presiding at the trial of the Petitioner. 
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FyezooUah was inconipetent to act as 1862. 
law-officer on the trial of the Petitioner, he never the 
having taken the proper oath of office as law officer 
^as prescribed by the Regulations; and ninth, that Jovkissen 

the Ftijwttf delivered by FyezooUah^ in December^ ookbrjes 

1861, was informal and void, not having been given 
under seal as is required by the Regulations. • 

The petition theni set forth that the Sudder Nizamut 
Adawlut overruled all these objections, and, that the 
case so made against the Petitioner, on the third or 
^additional count, i/]pon the evidence taken in "De^ 
xember^ 1861, was heard, on the 31st of March, 1862, 
when the Court convicted the Petitioner on the 
third count, and sentenced him to five years’ im¬ 
prisonment, with hard labour commutable for a fine 
of Rs. 10,000. That the Petitioner on the 3rd of 
Aprils *1862, presented his petition to the Sudder 
Nizamut Adawlut, praying for leave to appeal td 
Her Majesty in Council from the above conviction, 
and the several orders above-mentioned, whereupon 
the Court passed the following order:—"This Court 
is not required,^ nor warranted by law, to take,any 
steps in criminal matters, which the parties concerned 
require to have brought before Her Majesty’s Privy 
Council. Any application with that object must be 
made to the Judicial ‘Committee of'the Privy Council 
direct," The petition then stated that the Petitioner, 
who was at, large on bail at the time of his con¬ 
viction, had since surrendered' himself, and was 
then undergoing his sentence in the jail at Alipore, 
and* had paid the fine of Rs. 10,000, in place of 
being put to hard labour. And, after stating that 
no Charter, .Statute, or Regulation existed, which 
in any manner regulates or limits the privilege oi 
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right of appeal/ or the mode of exercisfng suj:h 
privilege or right from the sentences or orders' of 
the Suiider Nizamut Adawlut^ in criminal matters^. 
to Her Majesty’s Honourable Privy Council, the 
Petitioner set forth the grounds upon which he con¬ 
tended that the proceedings and conviction were 
erroneous, and, among others, urged the following 
objections:—First, that a Sessions Judge had no 
power to order a committing Magistrate to add a new 
and, substantive charge to the calendar, or to commit 
upon such a charge, the Magistrate not being a ‘ 
ministerial officer, but being bound to exercise a 
discretion, according to his own conscience, as to 
whether the evidence before him warranted him in 
committing a person accused before him upon a 
particular charge. That the Sudder Nizamut Adawlut 
had ruled, in the present case, under the Criminal 
Code in force in the Courts by which the Petitioner 
was tried, that the offence of causing or procuring 
the forgery of an instrument was a substantive 
offence, distinct from that of forging or uttering a 
forged instrument, and that no conviction of the 
crime first mentioned could have been had under the 
first or second count, upon which the* Petitioner was 
originally committed. That the committing Magis¬ 
trate had, conseq^uently, in compliance wKh the orders 
of the Sessions Judge, sent up a charge against the 

(I 

Petitioner, which was never preferred before the 
Magistrate. Second, that supposing a Sessions Judge 
had the power to direct the Magistrate< to com¬ 
mit upon a particular charge, such power was not 
duly exercised in the present instance. That the 
Sudder Nizamut Adawlut had distinctly declared that 
it was the duty of the Sessions Judge, under the 
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Circular Order, No. 70, of X4th of November^ 
1851,•when, from the evidence given before him on 
hrst two^ charges made against the Petitioner, 
he found that those charges were not established by 
that evidence, at once io have stopped the trial, 
and ordered the ^recommitmefft of the Petitioner 
on the third county in addition to the other two, or 
to have acquitted the Petitioner on the two counts 
on which he had been charged, and directed his 
commitment on the third. That the trial, however, 
was not stopped, the Petitioner being required to 
plead to a new and substantive charge while his 
trial on the two former charges was proceeding, the 
result of which had been to give a pretext for 
depriving the Petitioner of his right to claim ex¬ 
emption Jrom trial, according to the provisions of 
the Mahomedan Criminal Code, on the new charge. 
Third, that the Circular Order above referred to 
directs, that the Judge shall not exercise the power 
of remanding a prisioner before the Magistrate, with 
a view to a fresh commitment being made, except 
upon the " plainest and strongest grounds and that 
no such grounds existed in the present case was 
shown by the Judge having disapproved of the Futwa 
for the Petitioner’s conviction, based upon the very 
evidence upon twhich he directed the fresh commit¬ 
ment. Fourth, that no proper proceedings were 
taken to procure the Petitioner’s commitment upon 
the new charge; that when tlie Sessions Judge thought 
it expedient that the Petitioner should be committed 
on a hew charge, he ought to have sent the Peti- 
’tioner before the Magistrate, t’lat the charge might 
be preferred against him, and ihe Petitioner exa¬ 
mined thereon, and confronted with U'e prosecutor 
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and witnesses while giving their testimony on oath 
in support of that charge, with an opportunity td the 
Petitioner to cross-examine them and produce^ evr * 
dence to rebut the charge. Fifth, that the Petitioner 
was never in fact committed or held to iJIair to take 
his trial on the third count, and that the Sessions 
Judge was, therefore, without jurisdiction to try him 
upon that count *, that the mere addition of a count to 
a calendar made in the absence of either the Prose¬ 
cutor or the person charged, and under the simple 
initials of the committing Magistrate, wanted all the 
essentials of a valid commitment, and sets at nought 
all the decent formalities of criminal procedure. 
Sixth, that supposing the Petitioner to have been 
legally brought to trial on the third count, he was en¬ 
titled to be acquitted thereon when the chse was 
first referred to the Nizamut Adawlut, the Petitioner 
having pleaded to that count, and the Futwa of the 
law officer having been taken thereon, which Futwa 
w^as in the nature of a verdict, though not supported 
by any evidence. That the order of the Nisamiii 
Adawlut of the 9th of yuly^ 1861, which the Judges 
who passed it admitted to be without precedent, was 
in consequence illegal and improper, and that the 
Petitioner ought not to have been put a second time 
on his trial for the same offence. Seventh, that sup¬ 
posing the order of the 9th of J^ly to h^ve been legal, 
the Petitioner when brought to trial on the third 
count was entitled to claim, and did duly dnd legally 
claim, exemption from trial under the provisions 
of the Mahomedan Criminal Code. That the opinion 
of the Registrar of the Nisamui Adawlut^ that it 
was then too late for the Petitioner make such 
claim, was erroneous, inasmuch as that Court by 
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the Record for iFie purpose of having iSffa. 
evidence taken on the third count virtuaMy held, 
that that bad been done on the trial of that 
Vount, after the Pi titioner had pleaded thereto, had Joykjsskm 
been pull and void; and, therefore, the Petitioner **‘*®*“*J** 
when brought to'tnal on that count in December^ 

1861, was in the contemplation of the law in the 
same position 'as if he had only that moment pleaded 
not guilty. That the Petitionrr was debarred the 
opportunity of making such claim on the occasion 
of the former trial by the error of the Sessions Judge, 
in continuing the trial upon the first two counts;- 
that tne Nizamut Adawlut erroneously held that the. 

Petitioner vva’.ved h'S right to claim exemption from 
tr'al oil the third count, under the provisions of the 
Mahomedan Criminal Code, by going into a defence 
on the third count before the hl.ihomedan law c-fficer 
on the occasion of the first trial. Tliat the Peti¬ 
tioner was obliged on that occasion to go into his 
defence on the first two ccunts, and did so fiiirg a 
written defence, that there was not a word in t int 
deience which was not applicable to the f/rsi two 
counts, nor was any ment on made of ihe th'rd 
count in 'that defence. That the Petitioner was 
never in fact p t to any defence on the third count, 
as no evidence had been given in support of that 
count, and „the Petitioner denied that on that 
occasion he went into any defence on the third 
count beyond simply pleading “ not guilty*' thereto. 

That even if the Petitioner had done so, he sub¬ 
mitted, that the trial in the third count after the 
Record had been remitted to the Scs-ions Court, was 
to all intents and purposes a iiew trial, and that the 
Petitioner when so brought to trial was entitled to all 
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Mie rights conferred by the legislature on Hindoor, of 
clntming exemption from trial under a foreign code ], 
and the Petition prayed for special leave to*' Ippeal 
from the above orders, and from the conviction, * 
judgment, and sentence of the Sudder 
Adawlut, and that that Court might be ordered to 
trinsmit forthwith the transcript of the proceedings 
and evidence upon which the Petitioner hhd been tried 
and convicted, to the Privy Council Office, and that 
Her Majesty would be pleased to direct that until the 
hearing of the appeal therein prayed for, the Peti¬ 
tioner might be admitted to bail, or until such other 
lime as to Her Majesty might seem fit. 

Mr. BoviH^ Q. C., and* Mr. Hannen, for the 
Petitioner. 

This is a special application to Her Majesty tor 
leave to appeal from the proceedings, and sentence 
of a Native Criminal Court, which have been con¬ 
firmed by the Sudder Nizamut Adawlut on appeal, in 
a matter and under circumstances which would 
enable a party to obtain redress in a Court of 
Error in this country. Tbe proceedings set out in 
the petition show that there was such irregularity 
as well as injustice, that a Court of Error would set 
(hem aside. Without entering upon the merits, we 
desire to show in the first place, that there Is an ap¬ 
peal from this Criminal Appellate Court to the Queen 
in Council. It cannot be questioned that appeals to 
the Queen in Council in criminal matters are allotl^ed, 
being expressly provided for by each of the several. 
Charters creating the Supreme Courts at Calcutta, 
iittdr^St and Bombay^ the Judges of those Courts 
having reserved to them a discretionary power to 
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.gfranfc such appeals, which power has fiecfl ctcrciaed. i86k. 
Pooneakhoiy Moodeliar v. The King («), Ag9 KmeheoUe 
iHahomed v. The Queen (S), Nga Hoeng v. The Queen (c), 

Th^ qptes of The Queen v. Edutjie Byramjee {d), 
and The Queen Alloe Paroo (s), though cases 

in which leave to appeal was refused by the Court 
in India, are yet authorities showing that such an 
appeal lies, and that the Crown in cases from the Su¬ 
preme Courts in India has not parted with its^rero* 
gative to entertain an appeal in a criminal suit, merely 
restricting the discretion of allowing such in the first 
instance to the Judges. The true question here is, 
whether the Crown has parted with that Tight in 
cases tried by the Native Criminal Courts in India. 

In re Amos (f), this Court entertained no doubt as 
to its jurisdiction to admit a-criminal appeal from the 
Cour Royale\ in the Island of Jersey, though it was 
afterwards discovered that such a power was re¬ 
strained by an Ordinance of the Royal Commissioners 
of Queen Eliaabeth, deated the 3rd of April, 1591. 

The history of the establishment of the Siaamut 
Adawlut, in%^rVr, whose proceedings we complain 
of, is to be. found in the preamble to be the Ben. 

Reg. IX. of 1793. It is there stated to have been 
originally e,stablished in 1772, ai Moorskedabad,'* \ot 
revising the proceedings of the Provincial Criminal 
Courts in capita! cases, and the Committee of Revenue 

at Moorshedabad were vested with a control over this 
«• 

Court, similar to that which the Collectors of the 
revenue were empowered to exercise over the Pro¬ 
vincial Courts. Upon the abolition of the Committee 

(a) 3 Knapp's P. C. Cases, 348. (d) 3 Moore's Ind. App. Cases, 164. 

(0 7 Moore's Ind. App. Cases, 3 Moore's Ind. App. Cases, 468. 

(r) 3 Moore’s Ind. App. Cases, 488. (/) 3 Moor’s P. C. Cases, 409. 
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Moorshed/i’dad, tl»e Nizamtit Adawlut 
Ijr^(2^vi|d Cakuiia, and placrd imdrr tl>e 
charge^ «! DarQgak, or superintendent, aabjert to 

the control of tb« President in Councii, who revised 
the sei^te.nces of the Criminal Court in capital ca^es.'* 
It appear^ that the Court was afterwards re-eetahlisiied 
at Moorshedahad, . but, hy a subsequent Regulation, 

I ' ** 

of the 3rd J^ecember^ *79o» was again removed to 
Calcutta^ and permanently estahlisHed there by 
sec. 66, of Betu Reg. iX. of 1793, the Regulation we 

are now considering. It appears, as well from the 

preamble as the subsequent parts of this Regula¬ 
tion, th^t there always w’as a controlling power 
reserved to and exercised by the Provinci.il Govern¬ 
ment, or its Officers, and from the whole tenor uf 
the administration of criminal justice, it is dear that 
ibeie was an appeal from the decisiod of tiiis Court 
to some supeiior Tribunal; if so, then we submit, 
there must be an appeal to the Qur-en in Council, 
as the dernier ressorL The prerogative of the Crown 
in this respect has been cart fully urea-rved. It is 
nut affected by Ben. Reg. XVI. respecting 

appeals fijom the Sudder Dewanny Adnwlut in civil 
suits to the King m Cuun«il; the Staiuti-, 21 Geo. 111 . 
c. 70, sec. 21, or in the-Order in Council of the 
loth of Aprily 1838 {a), made pursuant to the 3rd 
& 4th Wiil IV., c. 41, sec. 24, which do not touch 
the crinninal jurisdiction. We admit that there is 

, t 

no specific enactment in the above Regulation or 
Statutes, or in any .other of the Regulation^, respecting 
the Native Criminal Courts in India. Reg. VI. of 
1796,' sec, 2, gives the Niaamut Adawkit power to 
recommend to the Governor-General a niitigatioo of 
C«) f Mooie*! lod. App. Casat, p IX. 
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punjshmfnt affer th* opinion of the Fuittm of the 
la^v *officfr, „ whw h «s l»ntamo«nt to a- liberty of 
"^SkS^p^al i«i the supreme authorny, and that being so, 
ini.kes our case ^tronger, fer the rig>)t of 'appeal 
is but ^tli^ exercise ol the prerogative of the Crown 
to revi>e ail h-gal proceedings, a right inherent in 
the Crown, and which cani'Ot be abrogated except 
by the express will ol the Sovereign, or by Act of 
the Legislature, to vibich the Sovereign is a party. 
Bac. Abr. Tit. “ Preso^ative,” B. i; Chiity “On the 
iPrewgativc’^ p. 29. And this is especially the case as 
regards the Colonh^s and Foreign possessions of the 
Crown.- Christian v. Corren (a), and Calvin's ease 
In Reg_ V, Cowle (ct, Coxd'AJansfield ssLys^ “Upon 
imprisonments in Guernsey and Jersey^ in Minorca^ 
and in* the Planirti^ns 1 have knowni complaints 
to the King in CoutKiii, and orders to bail and 
discharge ai^f Sir John Leach^ in Cuvillier v. 
Aylwin {d), declared that “ The King has no power 
to deprive tlje subject of any ol his rights." Again, 
in ilfacfar lane v, Leclaire (e), and in re Louis Ma^ 
rots {/), alt’oiigii the s.im involved was in bolt 
cases under the appea!a>>le value restricted by the 
Canadian Act, ’3jf*i Gcc. IIL, c. 6, sec. 30, yet leave 
to appeal WH*! gr intt d ‘ y iiii> Court to prevent in¬ 
justice. Wc iitt, therefori,', that no general restric¬ 
tion exis's in r(iS()rct, to the power of the Crown to 
adm t appraN, eiih-r in criminal or civil.matters. 

Srcoiully, the whole process in criminal prosecutions 
is d,reded and pipvided for by (he Regulation iX. of 
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(/?) 1 P, Will., 329. See aho, Memorandum, a P. Will, fs. 

(i) Colce Itep., Pt. VIJ., p, 17. (c) a Burr. 856. 

(d) a Knapp’s P. C. Cases, 78. (#) 15 Moore's P. 0 . Cseses, 181. 
(/) 15 Moore's P. C. Cases, 189. 
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t795> enough, however, for our present argu* 

ment, to refer to the fifth and forty-seventh sections. 
The 5th section provides for the apprehensicyi nST 
offenders, and the manner in which the charge is to be 
preferred, as well as the form of the warrant. Now, 
none of the requisites there pointed out were com¬ 
plied with in the charge upon the tjiird count against 
the Petitioner. The 47th section, which provides 
the manner in which the trial of prisoners is to be 
conducted, was equally disregarded. Upon these two 
grounds alone, which we are prepared to prove, we say 
that there is enough to entitle us to leave to appeal; 
there was sufficient irregularity to have invalidated a 
trial ib any Criminal Court in this country, and by 
analogy there must be a remedy for such irregularity 
and injustice when committed in Her Majesty's 
dominions abroad. The irregularities complained 
of by the Petitioner as being contrsTry to the mode 
of conducting criminal procedure, prescribed by 
Btn, Reg. VI. of 1832, secs. 5 and 6, were pre¬ 
sented in a form which would be equivalent to 
error on the Record in proceedings in the English 
Courts;, He pleaded not guilty to all the ch »rgt$, 
ahd never was heard as to his exemption from trial by 
the Mahomedan Criminal Code, as that Re 1 vlaticn 

. I. ^ * 

provides. Again/' the Mahomedan law officer w as not 
qualified to try him to the third count„of the indict¬ 
ment, and the whole proceedings, therfore, were 
coram non judice. In this'country, whether in civil or 
ttiminal jurisdiction, where there is error upon- the 
Record, the Sovereign has a right, by virtue of the 
supreme prerogative of thf Crown as .the fountain 
bead of justice, to inspect the Record, and set it 
right. The same rule applies in respect to Colonial 
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Courts as tb English Courts.. In Crawfords cast (a), xMs. 
a wril* of Habeas Corpus ad subjiciendum issued from 'thT^ 
Queen's Bench to the Isle of Manx to the Island Q««» 
of yersey in Cams W£lson*s case ( 5 ), and also in jovkisssh 

Anderson'k ease (c) to Canada. These cases show that 
the power of the Crown in the Colonies is not limited, 
and the right of the appeal from the Criminal Courts 
abroad has not been taken away or currailed by any 
local Regulation or Imperial Statute. In Rajunder 
Narain Rae v. Bijai Govind Sing (d), it was held that 
this Court had by the Common law, the same power 
as Courts of Record to rectify its 'judgments when mis¬ 
takes had crept in by misprision or otherwise. Lastly, 
we submit, that the irregularity in the proceedings, 
and the injustice complained of in this case, is such 
as to rendjer it a fit case for the exercise of the un¬ 
doubted prerogative of the Crown to admit the appeal. 

The Attorney-General (Sir W. Albertan) and 

Mr. Weisby, for the Crown. 

The right of admitting an appeal in criminal 
cases is not an inherent part of the prerogative, 
of the Crown. The passage quoted from Ckitty^ 

**On the Prerogative," does not uphold the con¬ 
tention of the Petitioner’s Counsel. It is founded 
upon Chalmers' Opinions, pp. 117, 20a, and such 
a right has not •been . granted, so far as India is 
concerned, by any . Charter or Regulation, having 
the force of law in India, to the subject, from 
a sentence <of the Sudder Nizamut Adawlut \ there¬ 
fore, we submit, thisXourt has no power to grant 
this application. No analogy exists with respect to 
the jurisdiction exercised by the Court of Queen’s 

(tf) 13 Q. Ben. Rep., 6 13. {h) 7 Q. Ben. Rep. 984. 

(c) 30 L. J. Q. B., 39. (rf) 3 Moore’s Ind. App. Cases, 181. 
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Befich in re'pecl to wr»*s oT error, or* Ciertiornrl 
Coh^t Inst., ch 7, shows lilt* otii»in of !•>» juris¬ 
diction of that Court. The Court «»f Querjp^s Br j^cb 
is not a final jurisdiction, t. r a writ error ties 
to the House of Lords. With r. spectV to t^he 
Regulations in force in /txiia relied upon by the 
Petitioner, they do not tiive the, jurisdiction con- 
tei'ded for. From the year 1790 to ibe year iSoi, 
the Governor-General and inemliei ? of the Supreme 
Council, constituted the as w» 11 as 

the Sudder Dewanny Adn%lut Bcii. R^g. VI., 1793, 
sec. 2, and, by Regs. IX of 1793. sec. 67 , and XLIX. 
of 1795 > the Governor and Conncil ate to be 
assisted by a Cazi and Mvft.'e^ s’.afe of affairs 

was altered by Reg. II. of 180I, see. 10, by which 
the Kizamut Adawlut was composed of a»m mber of 
the Supreme Council, two Puisne Judges, and two 
native la\V officers. Section 16, provides for appea's 
to the King in Council in civil cases, and for re¬ 
ference to the Governor in Council, but no fartlier. 
The coAstilution of that Ccuit was alterwards modified 
b/ Ben* Regs. XV, of 1807, sec. 3, and XII. of 
l8il, and by XXV. of 1814, power is given to a 
single Ju Ige to sit in the Nieamut Adawlut. No 
mention is made of appeals in criminal matters to 
England, in any of these Regulations. Statute, 2ist 
Geo. III., c. 70, sec. 21, prr>vudcs for appeals in 
civil cases to the King in Council, where the subject- 
matter in dispute shall be of the value ofi 3^5,000, and 
the provisions of that Statute, in respect to appeals 
in civil matters from the Sudder Dewanny Adawlut,yxt 
introduced by Ben. Rrg. XVI. of 1^97. If, tlun,tbc 
Crown ever bad the prerogative contended for by the 
Petitioner ^before the passing of the above Statute, we 
maintain that it has since been parted with by Statute 
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The Queenly, Bduljee Byramjee {a), The Queen v. Alloo 
Parr^o {S). Iji the latter case, Lord Brougham doubts 
authority, of Christian v. Cerren, as* it was the 
reasoning of the Reporter himself who was Counsel in 
that case, aftd not the j^udgment of the Court (c). 
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No judgment was then given, and the attention of 
their Lordships having been afterwards drawn to the 
Act of the Indian fLegisIature, No. XXV., of 186f, 
sec. 4 t 4, which enacts that, "unless otherwise pro- 
visied by this Act, or any other law for the time 
being in force, no appeal shall lie from any order 
or sentence of a Criminal Court," their Lordships 
directed the’ petition to be argued upon the effect 
of the section of that*Act. 

Mr. BovilU Q C i and Mr. Hahnen, were heard 
upon this point. 

First, we contend that the words of the Act of 
the Indian L'^gislature, No. XXV., of 1861, sec. 414, 
do not apply, or assuming that they do, we submit 
that the Act does not take away the right-of appeal 
claimed by the Petitioner, for not having received 
the sanction of the Crown, as required by the Im- 
perial Statute, i6Lh & 17th Vict.^ c, 95, sec. 26, 
that Act was ultra vires and void, so far as it 
affects the preiogative of the Crown. There is no 
power in the •Indi'an Legislature to interfere with 
the prerogative of the Crown, without its consent. 
In thi^ country no Bill can be brought in affecting 
the prerogative* without the consent of the Crown. 
•[ riie Respondent's Counsel interposed, and cited upon 


(tf) s Moore's Tnd App. Cases', 468. 

(OiP. Will, 3*9. 
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this point the Imperial Statute, 24th & 25th Vicl., c. 6 f, 
s, 24, which enacts, that no Law, or Regulation ma8e 
the Governor-General in Council should be d^nretS"' 
invalid by reason only that it affects the prerogative 
of the Crown, and contended that such Statute was 
retrospective.] By the 54th section of that Statute, 
it is enacted, that it is not to oome into operation 
till. its. publication by the Govern or-General in 
Council by proclamation, which event did not take 
place till the i6th of November^ 1861, after the pass¬ 
ing of the Act, No. 25, of 1861 ; therefore, though 
i.tie clause in question prevented the whole of any 
Act ,]which contained a clause interfering with the 
prerogative from being avoided, it did not legalize 
such interference itself. It cannot be denied that the 
prerogative of the Crown can only be taken away 
by express words, which are not to be found in the 
Act, No. XXV., sec. 414, of 1861. It has been so 
held with respect to the right of Certiorari, The King 
V. The inhabitants of Cumberland (<2), The King v. 
Eaton {b), Groenvelt v. Burwell (c), The King v. 
Jukes {d), Rex v. Moreley (e), The King v. Allen (/), 
Smitii V. The Commissioner of Sewers {g), Rex v. 
Lewis (A), The King v. Hanson (r). 

The Attorney-General (Sir W, Atherton), Mr* 

4 » 

Forsyth, Q. C., and Mr. Welshy, appeared for 
the Crown, but were hot ^called upon to 
address their Lordships. 


Judgment was delivered by , 


(«} 6 Term Rep , 194.' 
(c) I Lord Raym,, 409. 
(i») 3 Burr., 1048. 

(^) I Mod., 44. 

(0 4 Barn & Aid., 519. 


(^) 2 Term R'ep‘.i'89. 
(rf) 8 Term Rep., 542. 

(/) IS K^ast, V33. 

(A) 4 Burr., 2459. 
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Dr. ^fUSH»NCTON : 

It^ppears from the proceedings in the case that a 
^ person of tlfe natne of yoykissen Mookerjee^ has been 
con^cted ot a criminal offence, namely, of having 
procure^ Jeases of certain property to be forged. 
The questions for ^e decision ot their Lordsfiips are, 
first, whether, as has been argued, there exists on 

behalf of the Crown, a prerogative right of appeal 

even in matters of criminal jurisdiction ; and, 
secondly, whether this is a proper case in which, 
the authority of the Crown siiould be interposed for 
the purpose of doing justice . 

Now, with reference to the existence of the prero¬ 
gative of the Crown, their ^ Lordships are d^esirons 
that no expression should fall from them which in 
the slightest degree would throw doubt on the 

existence of that prerogative, not only under the 

existing circumstances, but in others which might 
arise, with reference to the other dominions of the 
Queen which may have been acquired by conquest. 
They do not think it necessary that they should, 
on the present occasion, enter minutely into •lire 
considerations upon which the prerogative of the 
Crown is founded. They think it will suffice for the 
purpose of this case, to assume that it does exist, 
and, consequently, that it is in the power of the 
Judicial Committee of the Privy Council, exercising 
that prerogative right under the Crown, so to advise 
Her Majesty, if they should think an appeal ougl|t 
to be allowed on the present occasion. 

With regard to the merita of the case itself, their 
Lordships certainly are inclined to come ’to tl»e 
conclusion th'at justice has not been very well ad. 
mihistcrcd in the present case ; and, supposing it to. 
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have been a civil, and not a criminal tcase, they 
Thb would have had no hesitation whatever in 

mending to Her Majesty to allow an hppeal for the 
iooKERjgE. considering these proceedings, atfd of 

doing justice to the parly complaining. ^ 

But this is a criminal case, and subject to very 
different considerations. Admitting, therefore, two 
things—admitting the existence of the prerogative 
of the. Crown, and admitting that this, prima facie 
and presumptively, is a case of great grievance—their 
Lordships have now to determine whether, looking 
at all the circumstances attending the granting of 
appeals in criminal cases, it would be their duty to 
advise Her Majesty to grant this appeal or to with* 
hold it. 

We must recollect, in the first place, that by- 
granting an appeal is meant an examination of the 
whole of the proceedings which have taken place. 
It is not simply for the investigation of any legal 
question which might have arisen; it is for the pur- 
,pose of examining the- whole of the evidence, and the 
whole course of the proceedings upon the trial, to 
enable us to come to a conclusion upon the merits. 

Now, it is of no small importance tq bear in mind 
that notwithstanding the numberless instances in 
which an application of this kind migjit have been 
made to the Queen in Council from all the various 
dominions subject to Her Majesty,* from all those 
parts of Her dominions that were acquired^ by con¬ 
quest, and where Her Majesty has the entire sove¬ 
reign power of . legislating according as she may 
think fit, either by Orders in Council, or, as was 
^determined on a former occasion, by virtue of Letters 
from the Secretary of State, it is, 1 say, to be borne 
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in min<i that, in no instance whatever, of any griev- 
svjice however gn^at, at any time, has any attempt ever 
been made to apply to Her Majesty for leave to 
^peal in a criminal case. 

t;an easily call to memory very many instances 
which have occtfTTe;! in the Colonies in which it 
has been alleged that gross injustice has been 
done, and eveif lives sacrificed where they ought 
not to have been exposed to any danger; but no 
precedent of an appeal of this nature has exjsted ; 
and we think it is obvious, upon the least con¬ 
sideration of the consequences, how it is that no 
such precedent has exsisted, and how it is that no 
such precedent would have, been created, e<ven if an 
attempt had been made to call into force the power 
of the Crown. It may be true that on some occa¬ 
sions it is not very desirable to argue simply from 
consequences alone ; but the consequences of granting 
an appeal in cases of this description are so exceed¬ 
ingly strong, they are so entirely destructive of the 
administration of ail criminal jurisprudence, that we 
cannot for a single moment doubt (hat they ire of 
the greatest importance in guiding us to form a 
judgment. . 

Now, if we were to advise Her Majesty to grant an 
appeal on (Jiis petition, how would the case stand ? 
It is simply the case of an individual having been 
convicted of causing documents to he forged. Would 
not tltje same right apply to capital cases ? What 
could be done in a capital case ? Is there any dis- 
tinction which can be drawn ? If the prerogative of 
Her Majesty gives this individual the right of appeal, 
could any rhles or regulations be imposed whereby 
the right of appeal could be governed or could be 
restricted ? So you would go through the whole 
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catalogue o.f cases, and there is no doub whatever 
that whenever punishment was likely to ensue ther<|^ 
would follow an appeal to Her Majesty in* Council, 
and consequently not only would the course o*f justice 
be maimed, but in very many instances it wo,ul(^ be 
entirely prostrated. 

These are the reasons which.' operate upon our 
minds in rejecting this application ; nOt at all forget¬ 
ting that injustice may have been done in this indi¬ 
vidual case, and not at all forgetting that the power 

I 

of the Crown may be invoked in another shape, and 
that that injustice may be remedied. Their Lord¬ 
ships are of opinion that they cannot, under the 
existing circumstances, advjse Her Majrsty to admit 
this right of appeal, but they doubt not that justice 
will be done, because they would suggest that an. 
application should be made to the constituted autho¬ 
rities who have the power to afford a remedy, though 
in a different way. They doubt not that when it 
is represented to those authorities that this sugges¬ 
tion emanates from the Judicial Committee, they will 
not be loth to examine into the circumstances of the 
case, and to do that which justice may require. 

We have only one word more to say on the present 
occasion. Their Lordships do not think it necessary 
to enter at all into the question which h^s been dis¬ 
cussed at the bar this morning; it would require a 
very nice examination of the Statutes and^ the 
criminal law of. India, which could only end^ in the 
same way. Whatever might be the result of that 
examination, we have no hesitation in saying the 
€ours| we are now about to adopt would be the 
fourse we should then recommend Her 'Majesty to 
pursue. 

* ’We cannot‘grant this application. 
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Charlotte AbrXham and Daniel ) - / 

. > AppdlcifttSx 

" ■ Vincent Abraham ... J 

AND 

Francis Abraham RespondenU* 

Ou appeal from the Sudder Dewanny Adawlut at 

Madras, 


The principal que'!tion involved in this appeal was iT^h. lith 
as 10 the law which governed the succession to the 

* _ 41 

property of the late Matthew Abraham^ a Protestant 

n .live of India^ resident in the Madras Presidency, of Native 

.... . , n rr,i Christiainii ■ 

and wliu died intestate in the year 1842. The known as 

a net s ors of Matthew Abraham for several generations 

• < inherltanoe 

• Present: Members of the Judicial Committee, —TheRight Hon. and succes* 

Lord Kingsdo\vn,»lhe Right Hon. the 1 ord Justice Knight ^ruce, as adml- 
.... , r jt'. m .. .. .. «. oistared in 

tlie Right Hon. the Lord Justice Turner, and the Right Hon. Sir t)i^McfuesU 
John'ilaylor Coleridge Courts in 

w4w«s<irs,—The Right Hon. Sir Lawrence-'Peel, and the Right ■ 

Hon. Sir James W. CdlvHe. and propartr, 

' coetiderra. 

Mad Ree H of iW sec, XVH. proivideS that in caaca cenhif within 

^be iurisdirfion of the Zdlah Courts, for which ee speoidc nh maf 
exist, the judges are to act according to 
CMKimcefand »«</. R. g. HI- ^ >802, XVl-cl-1. pM a^ 

.in suits before the Native Courts regardtng successido, labantinee, 
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had been Christians/ and Maithtw Abraham, who had 
been baptized in infaiicy in ttie Roman Catholic faitK, 
but afterwards became a convert to the Protestanjt« 
relig’on, married a European wife in the year 1820, 
and with her and the children of the marriage Con¬ 
form eil in all respects to the language, dress, man¬ 
ners, ai>d habiis of English persons up to the time 
of h's death. The Sndder Court at Madras held that 
the property should be distributed in accordance with 
the Hi*»»doo law. • 

The circumstances of the case, were as follows 
In the year 18r2, Matthew Abraham, then a youth, 


•• t 

caste, Ac , the H'.ndoo law with respect to Hindoos, and the Mahomedan 
law with regard to Mahomedans are to be considered the general rules 
by which the fudges are to form their decisions. Held, that the latter 
Regulation applied to Hindoos and Mahomedans, not by birth only but 
by religion. 

Held, also, in a case of succession to the estate of a deceased of pure 
Hindoo blood, who |had married a European wife, professing, with his 
family, the Christian religion, and whose ancestors for generations had 
embraced Christianity, that such case was within the provisions of Mad. 
R^. H of i8oa, sec. XVII., and was to be decided by reference to the 
usages of the class to which the deceased attached himself and the 
amily to which he belonged. 

Upon the conversion ef a Hindoo to Christianity, the Hindoo law ceases 
tp have any continuing obligatory force upon the convert. 

The convert may renounce the old law by which he was bound, as he 
renounced his old religion, or if he thinks fit. he may abide by the 
old law notwithstanding he fias renounced the old religion. PorthofJgh 
the profession of Christianity releases the convert from the trammels 
of the Hindoo law, yet it does not of necessity involve any change of 
the rights or relations of the convert in matters with which Christianity 
has no concern, such as his rights and interest in, and his power over, 
{property. The convert, thouun not bound as to such matters, either by 
the Hindoo law. or by any other positive law, may by his coifrse o| 
conduct after his conversion have shown by what law he intended his 
rights to be governed. He may do so either by attaching himself to a class 
wni(^ in this respect has adr^ted and acted upon some particular law, or 
by hawing himself observed some particular law, family us^e, or custom. 

Tbs Zm loci Act, No. XXI. of 1850, held not to ap^ where the 
parties have eeased to be Hindoos in religion. 

XIm fjfff/fif frf * iMmbof of M ttndtvi<fed Hindoo family wnobecanaa 
a oonwaii -tm Cbvteianity, in reference to parcene»hip. , considered 
Such oifpinMltailce b<dd to amount, by the Hindoo law, to a severaoce of 
paneewMCstjjp, ^ "> 

^IH^anstdr ^ .opinion of the Pundits is re<iuired by the Court, and 
tb(^ are any speciat eircunastances which may bear upon the questioa 
to be subtnittetifi^. their Opinioo, these special circgrasl^ces ought to 
Ih Igf 'the Cc^urt in the case submitted to the Pundits. 
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by her Vere iraudulcjitly Jabricabed at her instance ; 
and that not onJy ihe alleged Will was not executed 
Of sealed by the decea'sed, but that he was in a state 
of insensibility at the date thereof, and further that the 
alleged deed of relinquishment was not executed by 
the Respon<lent. The Appellant put in evidence the 
Will of Mirsta Ahdoola Beggt and the deed of agree¬ 
ment, dated the 2nd of October^ 1846, said to have 
been executed by the Respondent, and filed deposi¬ 
tions of witnesses, ’taken in the proceedings resp’ect- 
'ing., the administration of Mirsa Abdoola Begg^s 
estate, to prove the Will ; and, further, that she 
was the lawful wife of Mirza Abdoola Begg's^ regularly 
married t > him, with a dower of Bs. 51,000 ; that 
he had repeatedly acknowledged her as his lawful 
wife ; that the deed or Will was made by Mima 
Abdoola Begg on the and of November t 1846, and 
registered before his death; and that the Respondent 
had acknowledged the agreement of tlie and of 
bert 1846, and received an allowance of Rs. 15. It 
was not satisfactorily shown by the Respondent’s wit- 
nesse<« that the Appellant even took the Rs. 25,000 al. 
leged by tier from the house of Mima Abdoola Begg, 
The hearing *of the suit took place before^ H,G, 
Aslellf. E-q., the Judge of the Civil Court of Joun-^ 
pore, and by *llie tiecree of that Cour^, jAsiied the 3 dh 
of April, i86t, the- evidence given by the Appellant^ 
with reference to her claina as widow'j, was :abserved 
upon as followsWith respect to her marriage 
with'^flhe .dedeased, the Defendant, Hosein Buksh,\\z& 
grbaaded her proof on the depositions of thirteen wit- 
heases, who were examin^fd by thb Jb \^ .oihBenare^* 
Their stale menu ' arc to the effect,, that, a^^pugh 
Hdsem Buksh was originally a professiona| pre^kute, 
and in 4 ^at charactec first fmrmed her connection .wkh 
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the deceased, that about twenty years ago the deceased 
regularly married her. Some of these witnesses de¬ 
scribe themselves as eye-witnesses to the., ceremonjj^ 
and others deposed to having heard deceased on seve¬ 
ral occasions acknowledge that he had marviek her. 
These depositions, however, have not at all satisfied 
me that any marriage took place, ,or that the Dt fen- 
dant, Hdsein Buksh, was ever looked upon, or con¬ 
sidered in the light of a wife, either by the deceased 
or by the brotherhood. It is remarkable that the 
persons who are stated to have assisted at the cere- ■ 
mony, i.e. those of rank or position, are dead ; whilst 
it cannot but be considered as prejudicial to this plea 
of the Defendant, that she has considered it necessary 
to get a Will executed in her favour by the deceased 
when he was Certainly very ill, and very near his 
death. I am of opinion, that Hosein Buksk has no 
claim as a wife of the deceased." The judgment then 
dealt at considerable length with the depositions 
filed by the Appdlant in respect of the Will, under 
which she claimed as sole devisee, and the Judge 
concluded by finding against the Will, declaring that 
he rejected it on the oral evidence filed by her in 
support of it. ‘♦This evidence is, I consider, worthless 
in the extrentc, and bears falsehood on its face. The 
Witnesses, With a view of showin j; that ih^ deceaseil was' 
sensible to the last, have all stated 4 hat the deceased^s 
{Mirta'‘Abdaola Bigg's) complaint was consumption ; 
biit many of them detail at length I ow, jti-t before 
, thd Will was made,- the dieceased gave long detailed 
instructions ’for its preparation, how he called ^ hts 
jjpectac'esijind pul them on, and how he.was too we^k, 
tilfr sigh his name or affix his seal, which^ s^as 

tfhsh idfiitiedl by another party. V reject this Will 
hid** Tile judgment then observed OO' the evi* 
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dence *in support of Uie deed of relinquislmieni 
alfeged to., ha^e been s^ned by another .person Cor 
«^d on bejhall of the Respondexit, and decfared against 
it, stating that it was the opinion of the Court that 
the witnissses examined in support of the deed had 
alt perjured themselves. The judgment also declared 
that the Defen\|ant, Rujjee Kkannm, had been a 
prostitute by profession, and had failed in proving 
that she was ever married to Miraa Abxloola Begg^ 
or that her daughter, the Defendant, /rnamuntt was his 
child. The Respondent's claim of Rs. 25,000 was 
disallowed by the judgment, which decreed to the Re¬ 
spondent the whole of the property left by the deceased 
Miria Abdoola Begg, with costs. 

The Appellant appealed to the Sudder Dewanny 
Adawhit at Agra, and the other two Defendants, 
Rujjee Khanum and her daughter, Jmamum, also 
appealed against the decree. 

On the 23rd of August, 1862, the two appeals 
were heard together, by Alexander Ross and William 
Roberts, Esqrs.. Judges of the Sudder Dewanny 
Adawlut, and they delivered the judgment and decree 
of the Court, and stated at length their reasons, 
thereby affirming the decree of the Judge of the Civil 
Court of yotinpoor, and dismissed both the appeals 
with costs. * In their judgment the Judges commented 
on the proofs filed by the Appellant as follows 
** We would observe in limine that a great deal of 
the evidence of witnesses taken in a miscellaneous 
cas^ relative to the party etititled to administer to the 
estates of the deceased Mirsa Ahdoola Begg, bds 
been receivi^d in this case, vi’itliout the examination of 

a 

these witnesses de neve. But we think the Judge 
should not have contented himself with copies of 
depositions, hut should have insisted on the parties 
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Boeing agstih pfddtfc^fed,' unfess It 
ctfu’d be* tWovrh that llrtjjr iVerfe uhabk’to attendi ft 
wai^ tiecesiary that th^s^ Witnesses ^houid. agahi 
been siibjeeted to a rigid exaitirnation, so that,alt the 
fight which could have been thrown upoft thfe iflycnin^ 
stances of the deceased should have been brotrght'tb 
bear on this Suit. Still, as the inacUnis^ibiiity >6f such 
secondary evidence was not urged in the Lower Court, 
we have thought proper to allow k to weigh in this 
instance, taleat quantum, Tbd decree declared, 
as well on the last-mentioned evidence as on the 
other evidence in the appeals, against the Appellant 
and hef c6-I>efendants on each of the issues, nega^ 
tiving the alleged two marriages respectively, the 
alfeged Will of Mirsh Abdoola Begg, the alfeiged- 
deed of relinquishment of the Besporndent, and the 
paternity of the Defendant, Imamutn. 

The appeal was brought by the Appellant alone 
from this decree of affirmance. 


The Attorney-General (Sir yohn Rolt, Q.C,), 
and Mr. Almurtc Rumsey, for the Appellant. 


The evidence given the witnesses, estajblishes, 
accprdmg to the Mahomedan ,law, the ceremonies 
of a Regular' marriage between the Appellant and the 
late Mir^a Abdool Be^g, and consequently her titlp as 
widovy and one of bis-heirs to the whole or partfof Ms 
'bstate, , Too much weight was attached'by the Courts 
bielow to the irregular life the Appellant bad led 
,preyiqBa to being taken into Mnza Ahdaola 
jiouse. His treatment of her,^ an(J her; acknowledged 
cha.iw;tcr a wife by the fairfily, was; enough?to 
^s^tfsfy, the requirements of the Maimmodan,Jaw, 


even ,ir» tne Absence oi prooi oi a regutar tnamag 
, i ? If 8.^:; Rf«f8umption that shy. was married to \af 
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By 4lie *Mahoin«da0 law marriage wi'I be presumed 
or* inferred 'from cohabitation. It differs from the 

a 

law of jnarriage by habit and repute; BelVs 
JDtc^ voce “Habit and repute/’. p. 459 [Ed. 1838]; 
Mrskme^^* B. I. tit. 6^ s. -6; as the latt»»r law pre»- 
sumes a pre^existCng contract, but no contract or 
ceremony is necessary by the Mahomedan law (tf). 
Marriage has bf-en presumed from cohabitation 
alone, and legitimacy of child arising from that pre¬ 
sumption established: Mahomed Btmker Hoossian 
Vi Shitrfoon Nissa Begum {b) \ Khajah 
Hidayut Oollah v. Rat Jan Khanum (c)} Macnagh- 
ten*o Princ. of Moohummudan Law/’ p. ^8* There 
can exist no distioction between cases of marriage 
where . there is no child born and the principles 
with, respect to presumption of marriage ,and legiti¬ 
macy of child laid down in those authorities.' [Sir 
Richard T. Kindersley: Is there any case of a 
woman who had been a Nautch girl, or prostitute, 
having from cohabitation been held to t>e a wife ?] 
It is admitted that the status of a concubine and 
the status of a wife are different; but if for a long 
period a concubine is treated as a wife and so 
acknowledged,* she acquires the status of a wife. 
The' strictness of seclusion generally adopted by a 
MabORt'i^ati'*'#ffe is not adopted in evc^ry case. 

we cohjrend, that the deed or Will orWr>.ar«^ 
Beg^^ ‘dated the and of November^ 1859 
^Was> ^pisoYed, to have- been duly executed by him when 
ilipe was of'testaiidfe'n*ary capacity, registered on the 
isaitiA day,-and opbtated either as a'gift, inter vivos^ or 


*(«y "S(fe« Mooh. Law, p. 4 [Ed. 1865], from which 


it !that offer a'odVcbeptahde is k necessary condition, 

(f) 8 Moore’s Iad< App Gases,,{36. 

(r) 3 Moore's Ind. App. Cases^ 295. 
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•ns a gj*nerskl devise bequest, or the extcnl wfhwticf 
by Maftomedan law, naoi^lf, ^of one third: : 

Voi'4, p. 4 ^S-g\ Mussummtui Soetihanee y. Bk€ij 0 t 
It bears internal evidence of truth. The cottsetH 
of kindred to a Will does not extend to distinct kin* 
dred like the Respondent. Apart from any question 
as to the validity of this Instrument, the Appellant 
is entitled to her dower of Rs. 51,000 as a primary 
char^ on tlie estate of her late husband. 

In any circumstances, the Respondent, as widow of 
Mirza Abdoos Sumud Begg^ could be entitled only* 
to a distributive share of his estate. Tliere is no 
proof that she was the adopted daughter of Mirza 
Ajbdoola* Beggt and her only claim could be as one 
of his distant kindred. She can have no title What¬ 
ever as long as any sharer is in existence. Macn&ghteiPs 

Princ. of Moohummudan Law,” pp* 8, 53. 


Sir. R. Palmer^ Q^C., and Mr Leith^ for the 
Respondent, were not called on to address 
their Lordships. 

Their Lordships' judgment was delivered by 
The .Right Hon. Sir James W. Colvile: 

a4th Feb., This is an appeal from a decision of the late Suddzr 
Dewanny Adapilut o^ the Nortli-westem Frovinbes 
of JndiOt wliich affirmed a decision of the local 
Court of Jouapoar in favour of the Kesppndeat, 
Piainti^ in the suit. The Plaintiff sought te recover 
certain movable and immov^e property specified 
in her plaint “by right'of inberitazM:e to Mirza 
Ahdzota Begg^ her uncle and ancestor, and also to 
M’irza Sumud Begg, her husband.*' llie plaint con- 
fa)* 1 Ben, Sud. Dew, Mep. -347, 
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taln^d %• defjuled description of the property sought 
to •be recovered. The principal Defendants were 
Uus$f$m«i * Hostin' Buksh, Mussumat Ruztee^ool- 
IHssm^ alias Rujjte Kkanum^ and Mussumat Uaeea^ 
col-Ntisa, alias Mussumat Imamum. 

The first and 'second*named female Defendants 
claimed each to be a widow of the deceased Ahdoola, 
but each denied 'that the other was ever married to 
Ahdoola^ each alleging the other to have been his 
mistress and not his wife. The third female Dvfen* 

' dant claimed to be the legitimate daughter of Abdoola 
by his alleged . wife, her mother, the . second female 
.Defendant. The first female Defendant, the pre^ent 
AppeDant, also set up a Ayill alleged to h^ve been 
made in her favour by Abdoola the day before his 
death, ,by which he b?queatlied to her, by the descrip* 
lion of "my married wife, Mussumat Jairut-ool- 
Butoolf alias Behee Hosein Buksh,*’ all his movable 
and immovable property, subject to certain provi- 
sionA in favour of the Plaintiff, to which it is not 
necessary to allude further. The validity uf thys 
Will was disputed both by the Plaintiff and by. (he 
second and third Defendants. The Civil Court 
decided against the Will, and also again.sl both the 
all‘gr'd marriages, and the alleged title of the third 
female Defendant. On appeal, to the Sudder Dew- 
anmy Adawlui the decision was affirmed. The first 
female Defendant afone has appealed to Her Majesty 
in Council from the decision pf the Suddor D.ewanny 
Adawlut. The second and third Defendants have not 
ajppealed, and, therefore, their interests are put ©ul of 
the "case entirely. 

la. .‘the case of Naragunty LutchmeedavamaJk v, 
Vengamib Naidoo (9 , M jore’s Ind. App. Cases, fyl, 
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Ifieir Lordships said: “ It’H not the habit*^th«if> 
Lordships, unless in very exiraordinary cases, & to, 
advise the reversal of a decision -of the <^itts,.of 
India merely on the efl^ect of evidence, or the cs%dit 
due to witnesses. 'IHie-' Judges tUsre have Usually 
better means of determining questions of this descrip¬ 
tion than we can have, and when they have all con¬ 
curred in ’ opinion, it must be showA very clearly that 
they were in error in order to induce us to alter their 
judgment.*’ 

1 hei r Lordships, after a very careful attention to ' 
the evidence, and to the arguments addressed to th^in 
on the part of the Appellants, are of opinion, that^ 
there is wanting in this, ca-^e that clear indtcatio>n cil 
error in finding against the marriage and the Will 
which would be necessary to take this appeal.out of' 
the operation of the above salutary rule. 

The Sndder- Court thought the evidence as to thii 
marriage of the Appellant insufficient. The same 
Court concurred with the Court below in thinking 
the evidence in support of the Wi I unstrustworthy. 
They say, “ We concur with the Judge in discrediting 
the evidence in support of the Will. We consider 
the attendant circumstances an altogether improbable 
and unworthy of lielief.” 

Is errdr clearly manifest' in these coholu to*ns? dS 
the evidence clearly sufficient' to prove eithehissue? 
The claim to be declared the wife of tHe^ deceased 
w'euld establish, on oral testimony, a*heavy chairge oa 
the e tate of a deceased person to the amount wof 
Rs. 1,000, and ihe Will is one made in 
martts. Some of thtir Lord.*ihips can judge, by their 
. tixphffitted of precedent cases before this Committee, 
df* likely to tnsue if this Courts df 
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Matthew Ibraham, acted as the agent of the Plaintiffs, 
and that the Abkarry contract in 1843 was taken by 
Respondent after communication and with the 
consent and permission of the Appellant, Charlotte 
Abrahhm* That thg^^ Plaintiffs were not Hindoos or 
subject to Hindoo law, and they denied that they were 
regarded |as Hindoos by law. That the Respondent 
bad been in the habit of Honouring drafts drawn by 
the Appellant, Charlotte Abraham, upon him as 
manager of the distilfery, a'ld had advanced moneys 
from the distillery to other persons at her reqviest and 
against his own inclination, and that such conduct 
was inconsistent wiih the assertion that the Pfeintiffs 
had been supported by him out of charity. That the 
Plaintiffs never opposed the Respondent with respect 
to the Abkarry contract, because for si-weral years after 
Matthew Abraham*s death they believed that the 
Respondent was acting and considered himself as 
acting as their agent in obtaining the contract, and 
that the Plaintiff, Charles Henry Abraham, was in total 
ignorance of the actual position of affairs until 
tember, 1852, and he to )k proce’din,3js in the suit imme¬ 
diately upon his^ return to India in yune, 1853. That 
the Plaintiffs were not in possession of the property of 
Matthew Abraham, with the exception of a dwelling- 
hous^, bungalow, furniture, plate, and that their 

possession of any 'of the property was inconsistent 
with the Respondent’s claim to be the sole head and 
representative of the family. 

The • rejoinder of the Respondent admitted that 
parties in his position had no status which fell under 
any particular law, and adduced several reasons with 
a view to show that the law which should govern the 
case was the Hindoo and not the English law. 

rX--2S 
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On the 12th of Marche 1855, the cause came oft 
before Mr. Sfory, the then Civil Judge cjf Be/Iary, 
and he proceeded to adjudicate upon the two prelim]-, 
nary objections taken to the plaint by the Respondent 
in his answer; namely, that the Appellant, ShcerlotU 
Abraham, had been improperly made a co-Plaintiff, and 
that the property claimed had not Ijeen specified in 
the plaint in accordance with Mad, Reg, III. of 1802 ; 
and upon both of these objections the Civil Judge was 
in favour of the Respondent, and made a decree non¬ 
suiting the Plaintiffs, with costs. 

From this decree the Plaintiffs appealed to the 
‘ Sudder^Ada-volut, and that Court, by an order, dated 
the aoth of August, 1855, after stating that the Civil 
Judge might have required the Plaintiffs to amend 
their plaint by stating the particulars of the property, 
directed the Civil Judge to proceed to dispose of the 
suit on its merits. The Sudder Court appended to 
the above order the following instructions to the Civil 
Judge:-"The Court have to notice that the Civil 
Judge has pronounced upon a point material to the 
issue of the suit, namely, the law of inheritance, by 
which the parties are to be bound, without receiving 
any evidence whereby to govern his judgment on the 
subject. Such a question can only be rightly pro¬ 
nounced upon, on consideration of *the usage of 
persons situated as the parties who • are^ described as 
Christians whose ancestors are of Hindoo stock, and 
the usage in their particular family as indkated by 
the acts of the . parties and their predecessors, in 
respect of their property since they have belonged to 
the Christian community. It will be ne9essary further 
to ascertain by whom and under what circumstances 
the properly in issue was acquired, so as to derermtne 
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whether it was the self-acquired estate of the deceased, 
Mitthew Abraham, or of ancestral origin, after which 
th^ rights of the parties thereto, whether under English 
or HinfJoo law, should be declared. 

The* silit accordingly came again before the Civil 
Court, and by an Order of that Court dated the 
30th of November, 1855, the Plaintiffs were required 
to amend their plaint by stating the particulars of 
the property. This order the Plaintiffs were unable 
to comply with, as* they were ignorant of the par* 
* ticulars, and the Civil Court dismissed the suit 
with costs by an Order dated the nth of January, 
1856. 

Upon appeal to the Suddir Adawlut this Order was 
set aside, upon the ground that in a suit like the 
present; wherein the particulars of the property sued 
for were to be known only by information to be 
furnished by the Defendant, the proper course for the 
officiating Civil Judge to have taken would have 
been to seek this information at the Defendant's 
hands, , 

The suit was accordingly replaced on the file of 
the Civil Court, and the following points were re¬ 
corded for proof by Mr. Irvine, the Civil Judge 
General point. First, each party should prove the 
practice of * families similarly situated to theirs, 
whether to adhere*to the Hindoo law of inheritance, 
or to be governed by the law of England in that 
respect. * Secondly, each party should also prove 
what, has been the practice of their own family in 
thfs respect as shown by their acts. 

The Plaintiffs to prove, first, that Defendant's 
father died insolvent, and that Matthew Abraham took 
chiEtrge of the Defendant then a child, as stated in the 
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plaint. Second, that a considerable sum of monej 
was expended by Matthew Abraham on the Abkafry 
buildings. Third, the nature and extent .of the pj;i^ 
perty left by Matthew Abraham, Fourth, th^t the 
Defendant on Matthew Abraham!^ death SiraS con¬ 
tinued in the management of all his estate on the 
terms mentioned in the plaint, an4 that he took the 
renewal of the Abkarry contract for the remaining 
months of the year in which Matthew Abraham died 
and' in subsequent years, as stated by them. Fifth, 
that the first Plaintiff lent money from the distillery 
founds againstDefendant's inclination ; and by a supple¬ 
mental point, directed him to prove that Matthew Abra* 
ham kept regular accounts of the distillery business* 
The Defendant to prove, first, that his father died 
possessed of property and that Matthew Abraham 
took possession of it. Second that the shop was 
established as stated, and that he and Matthew 
Abraham raised capital for it by borrowing money 
jointly for it. Third, that the money deposited with 
the* Government as security for the Abkarry rei.t was 
made up from the sums received from the petty 
renters, and that that money was used as stated in 
the answer. Fourth, that the first Plaintiff requested 
that the third Plaintiff should be admitted as a 
partner in the Abkarry contract. Fifth, that on 
Matthew Abraham's death the Defeirdant became the 
legal head of the family, and as such continued in 
possession of the estate. Sixth, that he ’obtained 
after Matthew Abraham's death the Abkarry contract 
for his own exclusive benefit, and that he was legally 
entitled so to do. Each party were to «be at liberty 
to disprove the points given to the other. 

Both parties entered into voluminous eviddnti!, 
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and a great many witnesses were examined on behalf 
bo*h of the«Plaintiff and the Defendant. 

.^The documents adduced by the Plaintiffs consisted 
chiefly, of corre.«;pondence between the Respondent 
and Malthew Adr^iAam, generally during the life of 
Matthew Abraham \ aud the correspondence between 
the Respondent and others after the death of Matthew 
Abraham. From the correspondence during the life 
of Matthew Abraham^ it appeared that he and the 
Respondent acted 'in all respects like English persons, 
being wholly inconsistent with the allegations of the 
Respondent, that there was a general unity of in¬ 
terest between him and Matthew Abraham^ and that 

I * 

they were .undivided Hindoo brothers. The cor¬ 
respondence after the death of Matthew Abraham 
included a long letter addressed by the Respon¬ 
dent to the late Charles Henry Abraham^ iht 

19th of August^ 1842, shortly after the death of 
Matthew Abraham^ lamenting the great loss he had 
sustained, and the consr^uent alteration in his situa¬ 
tion, and in which he set forth a statement ol the 
affairs and general assets of the deceased, without 
making any claim, or allusion to a claim, on his own 
behalf to any interest therein, except as the general 
manager of ^ the property, ^nd soliciting the aid' and 
interest of Charles Henry Abraham to procure 
from his mother (the Appellant) a continuance of his 
agency or some provision for his future support; the 
remainder regarded the pow'er of attorney and letters 
of administration before stated, and the accounts be¬ 
tween the Plaintiff and Respondent. 

In addition to the correspondence, documentary 
evidence was adduced by the Plaintiffs, showing 
*tlte admission of the Respondent as a partner with 
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Matthew Abraham in the shop, on the 2nd of April, 
1832, with entries from the distillery rash book, 
showing drafts from the distillery funds according 
the orders of the first Plaintiff, both before and after the 
death of Matthew Abraham, They put in Evidence, 
also, translation of a bond executed'by two persons to 
Matthew Abraham, therein described as ‘'Contractor 
of the entire Talook of Bellary and an abstract of 
the distillery accounts, rendered to the first Plaintiff 
by tKe Respondent, together with the letters of adminis¬ 
tration before mentioned, and a receipt by the Appel¬ 
lant, the widow, as " Administratrix to the estate of 
the late Mr. M, A braham" and by the Respondent, as 
her attorney, in respect of debts due to Matthew 
Abraham'% estate. The Plaintiffs filed also a return of 
particulars respecting the Ahkarry contract, showing 
the continuance of the same deposit after Matthew 
Abraham's death, and other matters as to the renewals 
by the Respondent; accounts of the distillery brought 
in by Respondent upon bfing called upon to do so— 
such, accounts showing the payments made to the 
Appellant, the widow, up to the institution of the suit. 
Two witnesses, Englishmen, and two native Chris¬ 
tians who had been well acquianted with Matthew 
Abraham's father, and with Matthew Abraham^ 
when a youth, were examined by the Plaintiffs, who 
proved that Matthew Abraham's father, was in a 
state of poverty up to the time of his death, and 
that Matthew Abraham had been appointed to a post 
in the Arsenal at Bellary, independently of any exer¬ 
tion of his father on his behalf, and had not come 
into possession of any property upon .his father’s 
lifcath. Many other witnesses, who had been intimately 
j^<^uainted with Matthew Abraham and the Respondent, 
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proved bhat the Respondent was a dependent upon 1863, 
Matthew Abraham ; that he had never been treated by Abraham 
hjm or other members of the family as if he were in abraham. 
the position of an undivided brother, an d ultimately 
to beep m^ the head of the family; that his partner¬ 
ship with Matthew''A1)raham was limited to the shop; 
that Matthew Abraham and the Respondent never 
adhered to a singPe Hindoo custom or usage ; that the 
usage.and habits of Matthew Abraham and his family, 
and of the Respondent, were entirely opposed to 
Hindoo law or customs ; and that there was no (differ- 
ence whatsoever between their mode of life and that 
of any English, or East Indian family, but that, on the 
contrary, they were always Ipoked upon as jnembers, 
and even leading members, of the East Indian com¬ 
munity, and that they were associated with English¬ 
men and East Indians in all matters of religious, 
public, social, and private interest. It was further 
shown by the evidence of other witnesses, well ac¬ 
quainted with the religion and customs of the different 
classes, that the only class of persons whose and 

position presented a clear analogy to that of Matthew 
Abraham^ were the East Indians, who, strictly so called, 
were the desce»ndants of a European and a native, or 
half-caste and, who, when adhering to English habits 
and customs, were governed by English law, and 
that that class had not hesitated to admit and recog¬ 
nize both Mutthew Abraham and the Respondent as 
members thereof. It was also proved that, after the 
death of Matthew Abraham up to Christmas, 1853, 
the Arrack vendors came to the house of the first 
Appellant, Charlotte Abraham^ every Christmas to 
pay their respects or do homage to h5r as the repre¬ 
sentative of Matthew Abraham^ and as such at the 
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head of the distillery, and that the Respondent was 
present on many such occasions. Four persons, who 
had been connected with the distillery during the 
lifetime of Matthew Abraham, deposed to the fact of 
MattheUo Abraham having been solely entitlec^ to the 
distillery; that accounts were regularly made up for 
and kept by him, and that the Respondent had no 
power at the distillery or over the persons employed 
therein, save such as was delegated to him as manager 
by Matthew Abraham. 

The Respondent ’was called as a witness for the 
Plaintiffs, and examined at great length. He stated, 
amongst other things, that he was admitted a partner 
in the shop in 1832, under a deed of partnership, 
which he could not produce ; that he was never ad¬ 
mitted by Matthew Abraham as partner in the distillery 
business by any deed, but he alleged that Matthew 
Abraham had acknowledged that he had the Respon¬ 
dent were joint proprietors of the distillery business ; 
he admitted that he did not, upon Matthew Abraham*s 
death, close accounts or pay over to the Plaintiffs 
Matthew Abraham's interest in the distillery; that he 
made no valuation for the transfer to him of the 
distillery business; that he continued 40 work the 
distillery business with the stock and funds that were 
invested in it at the time of Matthew ^Abraham's 
death ; that he did not ori Matthew Abraham's death 
give the Plaintiffs intimation that he would carry on 
the Ahharry contract business for his own exelusive 
benefit; that Matthew Abraham and the Respondent 
had not an equal interest in the distillery business as 
td shares; that Matthew Abraham was the sole con- 
trai^tor, and the Respondent contributed his labour 
tflEt' be kept no regular account of the property 
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wiMchi was ia k *9 posaesslan at the 4 eath of MaHkwm . 
4 krakam’t that he c^sddered that, during the life Askauaii 
eC Mattktvt Abrehantt he had a proprietary interest Assauav* 
in alt his property; that he laboured jointly with 
Matthew Abraham in the contracts for several years pre¬ 
vious {o bis desplh, and did nearly all the business for 
. several years, and, therefore, daimed a share in it; that 
the Appellant, o the widow, had made several demands 
for accounts from the Respondent in different years; 
that he did not furnish any capital for the Abkarty 
business eitw Matthew Abraham*^ death ; that tie had 
" removed the records of the distillery and had destroyed 
some since June^ 1^53 i fhat he had destroyed all the 
records of the distillery up to May^ 1854^ and that 
be claimed the distillery as his own since Matthew 
Abraham*s death, but did not produce any account 
of fhe business from that period. The Appellant* 

Charlotte Abraham^ and the Appellant, Daniel Vincent 
Abraham^ were examined as witnesses, and their evi¬ 
dence was in the* main corroborative of the facts and 
circumstances above stated. 

The documentary evidence adduced by the Responr* 
dent consisted of correspondence and other documents 
The correspondence during the life of Matthew Abraham 
was relied on by the Respondent as showing that 
there was^ a general unity of interest between him 
and Matthew Abraham^ and that suqh general unity 
was recognized by the family. Sonre of the letters 
contained among other matters the following expres- 
^ons in allusion to the Abkarry contrad: We have 

nothing else to depend upon,’' and ** We thaU have 
•the bencfft of and again *'We asked for the 
renewal o^ it;'* -and *'We have a l^iaKriglittpit.^ 
oorresspondeoee 'after the death of MoHham 
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Abraham^ consisted of letters from^ the dece^sed^ 
Charles - Henry Abrakanif respecting his father’s deaths 
and other matters, and from the Appellant the widow 
to the Respondent, with respect to the funds to meet«^ 
the < expenses of her son in England being sujjplied 
out; of his father^s estate. The Respondents also 
put: iti evidence a decree of the Auxiliary Court 
at Cuntoor in a suit for maintenance; the trans¬ 
lation of four awards of arbitrators upon divisions 
of ancestral property ; a translation of a power of 
attdrney in Persian signed by the Respondent and 
the plaintiff, Daniel Vincent Abraham, authorizing 
a' Vakeel bo act for them in certain suits, in which was 
contained ;a recital that the Respondent and the 
third Plaintiff “are the heirs ” of Matthew Abraham, 
Daniel Vincent Abraham, ho'wtwGi, in reply to this 
stated in -his examination, that he was about nineteen 
years of age when the above document was signed, 
and - that he had but slight, if any, knowledge 
of the .Persian language, and did not make himself 


acquainted with the contents of the document, but 
having full confidence in the Respondent, signed 
it. . Various instruments dealing with the Abkarry and 
other property of the late Matthew Abraham, executed 
both before and after his death by the Respondent, 
together with the pleadings and decree in ^ suit instU 
tilted jointly by the late Darnel Vincent Abraham, the 
son, and. the Respondent, respecting the affairs of l^is- 
father, Afo/Mm Abraham, and testimonials, contract 
bonds^ .&c., in relation to the Abkarry contract,, 
showing ,the . Respondent as holder of the Abkarty^ 
cpaateiiqt. .since the. death of Matthew Abraham, were^ 
^i^An,».evidenqr.« • ‘ . 

d^n|Ia..w kn esses^. were -.eiEamined;. qlHe% 
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with refirence to’ the law by which native Christians 1W3. 
"^ere governed. Severall of thej witnesses who were 
East I^ndians, and considered "themselves competent .. *'• 

• • "i* abkaham 

to give an oprnton, gave it as their opinion that 

native Christians, were such Christians as were born 
in the countr/, and who have not changed their 
customs and ^ habits, and that persons who, like 
Matthew Abraham^ did not in any way differ fr^m 
Englishmen, save in native origin, were to be classed 
with East Indians, and ought, like that class, to 
be subject to English law, Mr. one of the 

Respondent's witnesses, who had been well afcquainted 
with the family, confirmed the fact of Matthew 
Abraham and the Respondent having been leading 
-members of- the East Indian community, and stated 
that none of the East Indians ever made any dis¬ 
tinction between themselves and Matthew Abraham 
on account of,his birth, and of the native dress he 
had once worn. 

' Mr, Irvine, the Civil Judge of Beliary, gave judgment 
in the suit on the ist of June, 1858, and, as to the Iaw< 
of inheritance in respect of native Christians, rejected 
all the evidence of East Indians, as not being similarly 
situated wilih the^ Abrahams ; but he considered that 
the documentary evidence of awards and deeds of 
division between native Christians and the evidence of 
the native'Christians proved that the general state of 
native Christians was to remain divided, and that the 
undivided state was the exception. He held that the Re¬ 
spondent and his brother were not undivided in fact ; 
that they were partners in the shop in equal shares; 
that the Respondent was the agent ol his brother, and 
t>f the Plaintiffs "after his death as to* Ihe Ahkarry 
contract, and also agent under the administration and 
- of attorney } tatid he decreed ■ accounts to 
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b« tafeeA in a certain manner, (a) with an allodrance to 
the Respondent, and directing him to pay the costs. ^ 
From this decree the Respondent appealed,.td.the 
SuHder Dmanny Adavlut at Madras, 

When the appeal came before the Sudder Court, 
questions (^) were put to the Pundits of that Court, 
and answers to the following effect givjsn: that 
property not ancestral, but acquired by all brothers 
jointly, by means of agriculture, trade, &c., was 
equally divisible among all of them: that the fact 
of the elder brother acquiring some property 
before th‘e younger attained the age of discretion 
made no difference, especially where, during the 
latter years of the elder brother’s life, the labour 
fell chiefly upon the younger; that under these 
circumstances the property should be divided into 
two shares, and one of them given to the sons of the 
eider brother and the other to the younger one; that 
the ignorance of the brothers of their respective 
rights in law would not affect such rights; and that 
the absence of intention on the part of the elder 
brother did not affect the rights of the younger. 

The Suddir Court (consisting of Messrs. H. Frtrt 
and T. Strange)^ made their decree in the cause on 
the 5th of Nwembert 1859, reversing the judgment of 
the ChrU Court. This decree, in it's main features, wad 
to the following effect As to the law of inlierMancoi 
the Suddfr Coiiit considered that the Civil Judge; 

■V ' ^ 

frtiiist detiding on fhe fact- of division or undtvistcm^ 
liad failed to pronounce any opinion upon the ruie of 
the Court came to the conclusion that there wla 
eo fs# iwi, but that the rule of law mtmt litiv 


te the cuitems and usages of blase 
in lhi|mtgmiht|>we, 
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which the pasties belonged, and the usage in each . ^ 

particular family, to be ascertained by eridence. The AatAUAW 
Court founded its judgment on the report of the jtmuuAiti 
Indian faw CommiMioners, and the opinion of the 
Judges of the Supreme Court at Calcutta^ that the 
English law was not .in force in India^ except so far' 
as it was introduced by the Charters. The Court 
said that in seeking a law to apply to parties circum* 
danced as those in the suit, they were cast upon the 
rule'^laid down in section XVII., Reg. II. of zSoa, that 
** in cases for which no specific rule may exist, the 
Judges are to act according to justice, and equity, and 
good conscience.''’ That the Sudder Court, in a’ case 
similar to the present in regard to East Indians, who 
bad no Cfode of law of their own, pointed out, under 
date the lAthof/M/y, 1828, that the rule of law must, 
be according to the customs and usages of the class 
to which the parties belonged, which was to be as¬ 
certained by evidence; and that on the 25th January^ 

1836, and the 3rd September^ 1844, they ga^e effect ^to 
the same instructions. The Court agreed with the 
Civil Judge la rejecting the evidence of East IndiaQS,t 
- but considered that the change of dress and manners 
could not alter the law of inheritance, or any local - 
law or us^e. The Court considered, that the evi- 
deace as to the ushges in law of Christian converts 
from Hindooism was universal t that the Hindoo law as 
to in property^ was the rule observed by the 
cbkM.in question, from generation to generation. The 
* Coqrt held that the acts of the family were in accord* 
aai^ with Hindoo law, referring to the suits in regard 
to j^uri^ul debts by Respondent*and his nephew, 
haifs of Matthew Abraham* In applying the 
Hlibdbo ilaw, the Court adopted the Opinion of the 
.cph9i4o^tng ^at the dealip^ of the hfothm 
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brought them within that law, and held th^t, accordmg 
to it, the Respondent was entitled to an. equal share 
in the estate. The Court came also to the conclusion 
t^at the Respondent was not a salaried .ag^nt,' or an 
agent at all, and that the evidence of the first Plaintiff 
and her relatives, the first two witnesses in this re¬ 
spect, was unworthy of credit, and that as the Plaintiffs 
were hot justified in bringing the suit, the Court con¬ 
demned them in all the costs tha^had been incurred. 

^ < 
The present appeal was from this decree. 

The Solicitor-General (Sir R. Palmer), and Mr. 

W, H. Melvt'llf for the Appellants. 

« ■ 

This decree cannot be sustained. It is wrong in 
law in declaring that the rights of the parties, in this 
appeal are to be governed by the rules and principles 
of the Hindoo law. It is of the utmost importance 
to ascertain the status of persons in the position of 
Matthew Abraham^ and the law by which the succes¬ 
sion to their property is to "be governed. In India the 
stcdus of religion as regards natives is the status of 
law; the law is the religion both of Hindoos and 
Mahom^edaiis. The Hindoo law, therefore, being a 
law of religion, cannot be applicable to persons * who 
are not Hindoos, that are Christians, and as in this 


case, as well by descent, as profession, and whose 
ancestors for several generations have in ■every respect 
repudiated the tenets and principles of the Hindoo reli¬ 
gion. Our contention is, that the law applicable in this 
case niust be the law appertaining to that class.of which' 
the psl^rties become members, or so much of it as is ap- 
pU'(fabte to their peculiar situation. Thd English' lair 
pf descent:,afid succession, therefore, in the case of 
e East IhdiaeSi professing the Christian ^eUglohi 
be ' the gdVertiing .law In regard to the 'rights 
l^bssc^on of iheir property. This is ippi^at 
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as well from all sound and legal principles as from 
the^ Ijsws enacted in India. 

First, by Mad. Reg. II. of 1802, sec. XV. it is pro<^ 
Tided, that the* Court shall proceed to try suits under 
the same* rules and regulations as were prescribed 
for the trial of suitE'*between individuals; and by 
section XVII. of the same Regulation it is* enacted, 
that in cases coming within the jurisdiction of the 
Zillah Courts, for which no specific rule may exist,, 
the Judges are to act according to justice, and equit};, 
aqd good conscience." Section XVI. cl. i, of Mad. 
Reg.'ni. of 1802, further provides that in suits re¬ 
garding succession, inheritance, marriage, and caste, 
&c., the Mahomedan laws with respect to Mahome- 
dans, and the Hindoo laws with regard to Hindoos, 
are to be considered as the general rules by which- 
the Judges*are to form their decisions. Mad. Reg. V. 
of 1829, which was passed to modify the provisions 
of Reg. III. of 1802, as regarding the testamentary 
dispositions of Hindoos, recognizes the validity of 
Wills made by Hindoos, if made in conformity with 
the Hindoo law. Previous to the passing of the Act 
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No. XXL of 1850, the lex loci Act, in the case of., 
apostacy, the change of religion on the part of. a 
Hindoo deprived him of his right of inheritance,' 
W. JtI. Macnaghten^s Hindu law," Vol. II. p. 131 

but by that Act it is declared, that notwithstanding a 
Hindoo becomes, a Christian, his rights of inheritance 
to property^as a Hindoo shall not be thereby .affected. 
But the Act, No, XXL of 1850, never had. or cau^ 
hav^., any application to this case. The Abrahams 
/never were Hindoos in religion ; they never professed - 
or acknowledged the religious tenets upon which.* 
alotte th^ Hindoo law is founded and by which 4t JSr 
g6vtfa«d.._ They ,ww:e„, 
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iS 49. within the pale of that law. The Sudder piert hat 
AMA«Aa held that there is no lex loci in Tndia^ and that the 
AniriiA«,ij RoVera the case is to be sought in*the usage of 

the class to which the deceased, Matthew Abrokantf 
belonged. As to there being a lex loci or not in Indht 
ont of the jurisdiction of the Supreme Court t!batters» 
the Report of the Indian Law Commissioners of^ 
October 31st, 1840, shows clearly, first, that the Com¬ 
missioners considered that Hindoo law cannot apply 
t9 Christian converts; and, secondly, they thought 
that the English law must in s uch cases apply, but thqy 
seem to have given up that opinion in deference to 
the opinions of the Judges of the Supreme Court, who 
laid k down, that the English law was only introduced 
by Supreme Court Charters, and was co-extensive only 
with their jurisdiction. The doctrine that there is no 
lex loci in India is capable of a reduetio ad ahsurdum* 
Persons who have ceased to be Hindoos have a law, or 
they have not. If they have not, no Court of Justice 
can adjudicate. If they have a law, it must be either 
the lex loci, or the law of usage. But a law of usoge 
ilhpUes a continuance, and must have had a beginning; 
therefore, if there is no class similar to tbemselvesi, 
there can be no law of usage ; apd if there be a 
class, that class must for some time have been with* 
out a law. The Sudder Court has dealt with the case 
as one to be determined by usage (of persons simf» 
larly situated with the deceased Matthew Abf€th&m% 
The persons similarly situated are Cbri|tian eon* 
verts from Hmdooism, and the Judges of the 
Suddeo Court have by their decree held thAt aucti 
native Christiana are to he governed, as to thetS* 
jtroperty, by the usage of Htirdoo law,” and that Itooi 
Ibe anridhnce in this ease such usage ia aot Intmh 
tlsa gnaeiioia 9$ the laaiflyi. Kdw, leiht 
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founts rejected the evidence of East Indians, persons 
of mixed 'Eiirupcan and native blood, whose evidence asraham 
we insist’ was strictly pertinent and ought to have 
been *a(|mitied. The class called “ East Indians*' are 
generally illegitimate children of a native woman, the 
father being European. But in such a case the appli¬ 
cation of Hindoo* law depends upon the co-existence 
with the Hindoo status^ and that is the Hindoo religion, 

.Myna Boyee v. Ootfiram (a). The real question here is, 
what was the usage of this family ? The evidence 
rejected shows that their usages were in every respect 
-those of English East Indians. They conducted them¬ 
selves as Englishmen in dress, habits, maniiers, and 
customs, and, moreover, held and conformed to the 
tenets j3f the Christian religion. Surely, this was evi¬ 
dence of their not being Hindoos ; and if they were not 
Hindoos, then the Hindoo law of inheritance could not 
apply to them, for such law Is part and parcel of the 
Hindoo religion, and cannot be separated from it. The 
whole evidrince, whicli is very voluminous,- proves moat 
completely that there are four classes of persons be¬ 
longing to the Christian community in India, namely, 
first, European Protestants ,* second, European Roman 
Catholics ; third, East Indian Protestants, or Catholics, 
being either ^parlially or wholly of native blood, and, 
as the family of the Abrahams are in this case, Christians 
by birth and parentage ; and, lastly, there, are native 
Converts^ either Protestants or Roman Catholics. Now, 
all these parties must have some status and some law 
to govern their rights, and if the Hindoo law is to 
apply to them, then they can have no rights of pro¬ 
perty whatever. This appears from an opinion of the 
Pundits, in a former suit, which was called for by 
the Appellants, and- in which they stated that in 
(tf) 8 Moore's Ind App. Cases, 400. 
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the case of East In fians,''lthe^‘Iaw to be'applied djj- 
pended upon the religion'which they profess%d. 

But, secondly, there was’*no ancestral property in 
tfaia*case, and, therefore, even if the Hindoo l^vv'^could 
be shown^to be applicable as between the parties, the 
consf quenccsJJ|]|which the Sudder Court has deduced 
therefrom^would notjfollow, and the decree on that 
j ground cannot be sustained. The facts are wholly 
opposed to the*conc]usion that Matthew Abraham and 
the Respondent were Ijoint and undivided in estate, • 
or that the Respondent had any interest in any part 
of the property in question, except that which be¬ 
longed to him]by^contract, as "the partner of Matthew 
Abraham under the deed of Aprils 1832 ; and the fact 
of Matthew Abraham having admitted the Respondent 
into partnershipjin the shop in 1832, under a deed of 
partnership,^ isi^conclusive against the claim which 
I the Respondent now sets up to a general joint interest 
with] Matthew Abraham, which, if it existed at all, 
mqst have [. existed prior to the partnership in 1832. 
Now, in all cases, within the application of the 
Hindoo laWj where there has been property to start 
with, which 'property formed the nucleus of sub¬ 
sequently acquired‘“Jproperty, though such is self- 
acquired property, yet the presumption in law is, 
that the whole property is in coparcenary, Dhurm 
Das Pandey v. Mussumat Shama Soondri Dibiah (a). 
The very theorjf^ of an undivided family is* founded 
upon the existence of paternal property. But our 
contention is, that Matthew Abraham and the Respon¬ 
dent did not t:onstitute what the Hindoo law regards 
as an undivided family, and that the Respondent is 
not entitled to that special and peculiar (right which 
> the Hindoo law regards as attaching to the accretion 

' (a) 3 Oiies ai|o 


Ass ASA M 

V. 

Assanam I 



ON APPEAL FROM THE EAST INDIES. 

« 

' 4 

o(*property held in coparcenary. One way of testing 
the Respondent’s claim is to consider whether a 
claim by him for,a general partition during Matthew 
Abraham*^ life could] have been maintained, which 
the authorities clearly show could not. Strangers 
** Hindu Law,” Vol. I. pp., 198-9, 203, 208. 

213, 219, 221, 226.7; Vol. II., pp. 346, 357, 
365, 370, 371, 375; Inst, of Menu {by Haughten)^ 
Ch. IX. sec. 204, p. 319 ; IV, H. Macnaghten's ” Hmdu 
Law,” pp. 43, 51. The Mitacshara^ ch. I. sec. 3. 
From the evidence in the cause it is apparent that this 
claim of the Respondent was an after thought. At 
the time of Matthew Abraham's death, as well as for 
some time after, he led the Appellants to believe that 
the Abkarrjf contract was held after Matthew Abra¬ 
ham’s death precisely as it was before. 

Then, lastly,^ we, submit, that the Sudder Court was 
not justified in^^refusing an account, and that the 
decree proceeded on an erroneous basis in calculating 
the sums to be paid to the Respondent^ and, under 
no circumstances, could the case warrant the imposi¬ 
tion of the whole {costs of the suit upon the AppeU 
lants. * 
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Sir Hugh^ Cairns^ Q. C., and Mr. W, W. Mackeson^ 
for the Respondent. 

There is »o lex loci in India, Among Christian 
native IJindoo families, the rule of property and 
inheritance is regulated by usage among the class. 
According to .the usage as proved in this case, the 
Hindoo law is followed by all classes of native Chris¬ 
tiana. As to the rule of law by which native Christians 
are regulated, that question is elaborately investigated 
in the Report of the Indian law Commissioners of the 
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»W3. 31st of Oitober^ iS+o, and after a critical cxaminatioti of ■ 
all the decided cases, whether they related to Armenian, 
A»r*ham Portuguese, French, or native Christians in India, 
the conclusion arrived at by the Commissioners is, 
that the English law is confined within the limits of 
the Charters of Justice, and that there is no lex loci' 
there, but that each class must be regulated by the 
customs and usage of the class, and each family 
thereof, and that this result must be arrived at in 
each case by evidence. In Freeman v. Fairlie {a), 
the Master reported, that the Supreme Court at 
Calcutta, created by the Statute, 21st Geo, III., c. 70, 
decided* cases according to Hindoo or Mahomedan 
law, which could not be applied to the government 
of Christian people, and that there was no i|iiiform 
lex loci to regulate inheritance, succession, &c. Mad, 
Reg. II. of 1802, secs. 3 and 4, applies to natives 
and other persons not British subjects ; so Mad. Reg. 
VIl- of 1827. It is true that Ben„ Reg.lV. of 1793, 
section 15, applies only to Hindoos, or Mahomedaos, 
but as the Mofussil Courts are Courts of con¬ 
science, they determine questions respecting the law 
of Foreigners, that is, not Hindoo or Mahomedaat» 
h]ut British subjects. Thus in Durand v. Boilard {b), 
the succession was governed by French law. yoanna 
Fernandes v, Domingo de Silva {c\ was a case of 
Portuguese law, and the cases of AvieUck Ter 
Stafanoos v. Khdja Michael Arratoon {d), Humrus yV 
Humrus (t»), Aratoon v. Aratoon (/). Gregory v. 
Cackrane (^), related to Armenian Christians. So with 

'i Moor’s Ind. App. Cases, 324. (^) 5 Ben. Sud ,Dcw. Rep. 176% 

jiys Ben..,Sitd.|Uew. Hep. t »7 3 Ben. Sud. Dew. Rep .9. 

Bon'. Bom.. Kep. 496. (/) 7 Ben. Sud. Dew. Rep. 5a. 

. ''"-ixJ 8 Moore s Jnd, App. cases, 275. 
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Pwtipe'.s, 'Mikirwanjet Nuoshirwtnjee v. Awan Baee («), 
MoiUe Kaikhooscrow Hormusjee v. Coovtrbhaee (^) / 
likewise Sh^ik law, Doe d. Kissenchunder Shaw v. 
BaidanC Beehte (c) ; also among members of the Siieeah 
sect of MahomedaTfs', Rajah Deedar Hossein v. Ranee 
Zuhoor-oon-Nissa (jd), and by th : English law, Hoo v, 
Peter Marquis (e). • This view of the law, that the Mo- 
fussil Courts’adjudicate according to the law of parlies 
not Deing Hindoos or Mahomedans, is strengthened by 
•the Act of the Indian Legislature, No. XXI. of 1^50, 
by which it is declared that, notwiihstandijig a Hindoo 
becomes a Christian, his rights of inheritance or 
property as a Hindoo shall not be thereby affected.. 
We insist that wMh respect to the. customs and 
usages applicable to native Christians, the evidence 
here clearly establishes that the law of their ances¬ 
tors, namely, the Hindoo law, was the only guide ; 
that birth and blood must decide, and the adoption 
of English dress and manners does not and cannot 
alter the rule of liw or change the status of the 
parlies as to the acquisition and transmissioa of 
property. 

Secondly, aqpording to Hindoo law, the Respon¬ 
dent was entitled to an equal share with his brother, 
and, after his^eath, with his family, in all the property, 
which was joint property. The Hindoo law appli¬ 
cable to the joint acquisition of property by two 
brotherly although not undivided, is clear, KoshuL 
Chukuicwutty V. Radhanath Chukurwutty (/), F, Mac» 
nagkten's " Hindoo Law," pp. 45, 66; Strange's 

** Hindu LaiVj" Vol. L p. 313, and cases collected in 

'(ii) a Bbrr, Kep, 209. (d> 6 Moor $ Ind, App. Cases, 448-^ 

’(<) 2 Mprley Dig, 22, {d) 2 Moore’s Ind. App Cases, 441* . 

, (rf) 4Bcn. Sud. DeW. Rep 243 - (/) i Ben. iSud. Dew. Rep. 33 S* 
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Morieji’s Dig. tit. ' Partition,” Vol. I, 480. The legaT 
result is, that the brothers had an equal iifterest in the 
joint acquisitions, even although^ ignorant' of the law, 
and adinitting^no intention of creating a joiq^t jinterest 
existed. As lo the joint acquisition of property by the 
Respondent and his brother, Matthew, by their joint 
labour, we submit that Ihe evidence is sufficient, in¬ 
dependently,. of Hindoo law, to create a joint and 
equal interest between the brothers. This is shown 
by the conhdentiai and unreserved mode of dealing, 
between them, their living together, their joint pur¬ 
chases and mortgages, and the constant and invariable 
course, of joint and common interest for twelve years 
succeeding the death of Matthew, without account or 
claim. 

Then with respect to the accounts. If the interest 
of the brothers is held lo be joint, which we insist it 
was, then Rs, 3,00,000 is to be taken as a basis of 

calculation, and the amount received by the Appel¬ 
lants added to it, and then the total of the two 
amounts should form the valuation of the joint pro¬ 
perty, and^ this is the' mode of taking the account 

which was finally agreed to by the ;severai parties 

before the Sudder Court. This proposal was made 

to avoid the expense and delay of tal^ng accounts 
generally, and,, the Court acted upon it, and wc 
contend that, assuming the interest is Held*to be joint, 
both parties are bound to have the account settled 
on that^ fooling, and have thereby waived general 
accounts. 

tA$tIy, in case .of there being no joint interest, the 
Respondent is entitled, to the whole of*the Ahkarty 
‘ l^Otract, and the profits thereof, ffbm the aoth of 
4 prih tS43> exclusive property, 4 being' reaiy 
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‘in such case to allovir a fair sum for the distillery, 
plant, and premises. 

Their Lordships* judgment was postponed, and 
was no;V delivered by 

The Right Hon. Lord KlNGSDOWN. 

The Appellants ip thi» case are Charlotte Abraham, 
the widow, and Daniel Vincent Abraham, the only 
surviving child of Matthew Abraham, The Kespon- 
^dent, Francis Abraham, was the only brother of 4he 
late 'Matthew Abraham. Matthew Abraham and the 
Respondent were by birth Hindoos of pure native 
blood, being descended from a family of Hindoos* 
Their ancestors for several generations had emliraced 
Christianity, and they were themselves Christians, 
originaliy it | appears Roman Catholics, afterwards 
Protestant Dissenters, and subsequently members of 
the Church of England. They were of the class 
known in India as native Christians.” Matthew 


Abraham was by far the elder of the two brothers ; 
for in early life, when the Respondent ^as‘ only about 
two or three years old, he was empl^ed as a clerk in 
the arsenal at Bellary, In the year 1820, he married 
^ the Appellant,'C/jar’/o/Zf Abraham, This lady and her 
father and mother were also Christians; the father 
an Englishman and the mother a Portuguese. They 
were^of the class known in India as East Indians. 

a 

There was issue of this marriage the Appellant, 
Daniel Vincent Abraham, and another son, Charles 


Henry Abraham, who survived his father, Matthsw 
Abraham, but died pending the proceedings brought 
before us by this appeal. In the year 1823, Matthew 
Abraham, established a shop at Bellary, the business 


of which was continued to bg 


csrcied on up to the 



Asraham 


Abraham. 



■ CASES IN THE PRIVY COUNCIL * 


azB 


*^ 3 * time of his decease. Throughout these proceedings 
Abkaham it is called the shop-business. In the year 1827, 

Abmaham Matthew Abraham entered into a contract with 

^Govcrr.ment for the supply of liquors to the troops 
at Bellary, and erected a distillery for the purposes 
of this’ contract. The coiitmct was renewable 
annu'illy, and was annually renewed to Matthew 
Abraham up to the time of his decease, except in one 
year when it fell into other hands. Throughout these 
prdceedings it is called the 'Abkarry contract. In 
the year, Matthew Abraham took Mr. Richardson 
and th $ Respondent, his brother, into partnership with 
him in the shop-business, each party taking a third of 
the profits. This partnership was dissolved in the 
year 1837, and the business was thenceforth, until 
the death of Matthew Abraham^ continued* by him 
and the Respondent, his brother, without any new 
arrangement having been come to between them. 
The Respondent, some time before the death o^ 
Matthew Abraham^ also married a Christian lady of 
the.class known as *'East Indians.” In the year 1842, 
Matthew Abraham died, leaving the Appellants and 
Charles Henry Abraham^ his widow and children. 
After his death' the Respondent continued to carry 
on the shop-business, and he also j>rocured tke 
Abkarry contract to be annually renewred in his 
name, and carried on the business ‘of jthat contract, 
and the distillery ‘ connected with it. In the year 
18541 the Appellants and Charles Henry Abraham 


instituted against the Respondent the suit out 
which this appeal has arisen, estimating the property 
to be recovered in the suit at Rs. 3,00,000. 


By their plaint in the suit they alleged, that the 
‘ W^dle ‘of tKe capital in' the si op-fcusiness was tujpplfed 
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by the*Iate Matthew ^ ■Ahrakam\ that the distillery t863. ^ 
business was carried 911 by him alone and with his Abaakau 

-own capital, and that the Respondent was his clerk, abrI'haii. 
agent, or manager, in this business at a salary ; that 
on ,lb# death of Matthew Abraham^ the duty of 
collecting Ins estate devo Ived . on the Appellant, 

Charlotte Abraham, and she intrusted the collection, 
realization, and management of it to the Respondent, 
and gave him a power of attorney for that purpose, 
and that the Respondent had carried on both the'shop- 
hjLisincss and the distillery business by means of^the 
iate Matthew Abraham ^ capital ; that he had made 
payments to and on account of the Plaintiffs, and for 
the debts of Matthew Abraham, but not nearly to the 
amount which he had received : and the plnintiffs 
accordjlngly by their plaint, prayed for an account of 
the late Matthew Abraham*s estate received by the 
Respondent, including the profits of the shop-business 
and of the distillery, subsequently to his decease, 
offering to make the Respondent a just and sufficient 
allowance for his services in managing the distUlery* 
business since the death of Matthew Abrahamu 

The Respondent, by his answer to the plaint, in¬ 
sisted, that the* Appellant, Charlotte Abraham, being 
the widow of the late Matthew Abraham, could not 
claim jointly*with her sons, the. other Plaintiffs; that 
she was entitled .only to maintenance, and must seek 
it from her" sons. He said that Matthew Abraham*% 
situation iti the arsenal was procured for him by his 
father ; that the ifather demised when be, the 
Defendant, was about two or three years of age, and 
•that ll>c late Matthew Abraham t-ook charge of him, 

•the Defendant, as his guardian, and took charge also 
•cf all th.e {rcpt rly left by their father ; that the shop- 

IX-31 
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business had been conducted by him both in th‘e life¬ 
time and since the decease of Matthew Abraham, bub 
that as the deceased Matthew Abraham and he (the 
Defendant) were possessed of very little property, 
they had jointly borrowed money at interest on their 
joint bonds to carry qn their business, and that it was 
by these means the capital of the business had been 

t 

raised ; and he urged that the late Matthew Abraham 
and he (Ihe Defendant) were brothers of an undivided 
nativef Hindoo family, jointly, labouring together for 
their common welfare, borrowing money on interest 
for their business upon their joint bonds and security, 
and mortgaging all their joint property of every 
description as security lor the same ; and con¬ 
sequently that the late Matthew Abraham and he (the 
Defendant) had an equal right to all the capital, and 
not the elder brothtir, Matthew Abraham, alone. He 
said that the Plaintiffs, Charles Henry Abraham and 
Daniel Vincent Abraham, were merely junior members 
of an undivided Hindoo family, and that he (the 
Defendant) by the death of Matthew Abraham had 
become the head of the family, and he insisted that 
the fact of himself and his father and family being 
Christians could not and did not make* them subject 
to the English law. That their religion was an acci¬ 
dent, and that in fac(j^ they were Hindods and un¬ 
divided, and must-of necessity, and .according to all 

e 

practice and precedent, be subject to the Hindoo law 
and no other. He denied that the Abkarry contract 
was the property of Matthew Abraham alone, and 
alleged that he ^ the Defendant ) had purchased the 
contract after the death of the late Ma th^w Abraham 
on his own responsioility. 

. The Plaintiffs by their replicit^on submitted, that 
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By whatever law the case was to be decided, tBey had 1863. 
all a compion interest a}j;ainst the Defendant, and that Abraham 

no final decision could be come to in the absence of Abraham. 
any*oP them. Xliey relied upon the family having 
been Christians for several generations as putting an 
end to the Defendant’s assertion that the case ought to 
be decided according to the Hindoo law ; and after 
referring to the class of East Indians having always 
been con.sidered to be governed by the same laws as 
Englishmen as to their rights of descent and inherit¬ 
ance, and to authorities by which, as they contended, 
it was shown that in suits between parties who were 
neither Hindoos nor Mahomedans in religion, the 
usages of the particular das-s to which they belonged 
formed the guide of the Court, and that even in cases 
to which Hindoo law was applicable, the usages of 
the family were to be the rule of guidance when they 
were opposed to the law, they submitted that the 
Court, before coming to a decision in the case, ought 
to consult the usages of the class to which the parties 
in the suit belonged, and ascertain what had been the 
usages of the family in which they had been reared. 

They further Insisted, that even if the case was to be 
governed by the Hindoo law, the Defendant had no 
right to any portion of the late Matthew Abraham^s 
estate. They denied that Matthew Abraham inherited 
any property whatever from his father and said that 
the faClier died an insolvent and ruined man, and that 
Matthew Abraham had taken charge of the Defendant 
and reared him from generosity, and had begun the 
affairs under, litigation when the Defendant was a boy 
at school, and unable to assist him in them. They 
insisted that Matthew Abraham and the Defendant 
were not members of an undivided family in the 
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, light iRieged by the Defendant, and iha^t even Jf 

Abkaham Matthew Abraham obtained his original appointment 

Abkamam. under Government through the instrumentality of his 

father, it would confer no right on a younger Crcfther, 
but the salary attached to the appointment would, 
even utjder the Hindoo law, be considered a separate 
acquisition; 

The Defendant, by his rejoinder, adopted the 
view Insisted upon by the replication as to the prin¬ 
ciples which ought to determine the law by which 
the case should be decided, submitting that the 
Plaintiffs^ had laid down the correct principle, namely, 
that the customs and usages of the class to which 
both parties belonged must be sougiit for and 
searched, and, further, that the usages of the* par¬ 
ticular family to which the parties belonged must be 
looked to, in order to ascertain what law was to 
govern their relations to each other. 

It appears from the record of proceedings before 
us that in this stage of the suit the Plaintiffs were 
non-suited by a decree of the Civil Court of Bellary 
upon the grounds, first, that the Plaintiff, Charlotte 
Abraham, the widow, could not take part in the suit, 
she having no right ol inheritance as the family 
stood; and secondly, that no sufficient description or 
specification of the value of the property $ued for had 
been given in the plaint ; but upon an appeal to the 
Sudder Adawlut,\.\\\& nonsuit was set aside, and the 
Civil Judge was directed to dispose of the case on the 
irtferitp, the Court observing, that th*» Civil Judge had 
pronounced upon a point material to the. issue of the 
sfttit, namely, the law of inheritance, by which the 
parties were to be bound, without receiving any 
/'evidence whereby to govern his judgment on the 
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subject, and. that such a judgment could only be 1M3, 
rightly pronounced upon a consideration of the amamaii 

usages of personal situated as the parties were, being abkjTham 
C hristians ^whose aut’estors were of Hindoo stock, 
and of the usages in their particular family, as indi> 
cated by the acts of.the parties and their predecessors 
in respect of their property since they had belonged 
to the Christian community, and that it would be 
necessary further to 'ascertain by whom and und’er 
what circumstances the property in issue was ac¬ 
quired, so as to determine whether it was the estate 
of the deceased, Matthes Abraham^ acquired by him¬ 
self, or of ancestral origin, after which the rights of 
the parlies thereto, whether under the English or 
Hindoo law, should be declared. 

The case was accordingly remitted to the Civil 
Court of Bellary^ and the points slated in the plead- 
ings (<a) were recorded for proof. A vast mass of 
evidence upon the points recorded was adduced, both 
on the part of the Plaintiffs and on the part of the 
Defendant. Their Lordships do not find it necessary 
to enter into the details of this evidence. It will be 
sufficient for them, in disposing of the several points 
of the case, to state the conclusions at which they 
have arrived as to the result of the evidence bearing 
on these points. 

By the decree made upon the hearing of the 
cause by the Civil Court of Bellary^ the Court 
ordered as follows:—That an account be taken 
of the capital employed in the shop-business 
and of the profits thereof, both prior and i^ub- 
sequent to Matthew Abraham*^ death, and that the 


(d) Ante, p. 207. 
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D’ofenUant do pay to the Plaintiffs one-half of’ the 
capital at.d prohu found due. That an account be 
taken of the capital employed in the jdistiilery 
business and of the proiiis, down to the time of the 
death of Matthew Abraham, and also of the profits of 
the distillery business, arisen since, his death, and that 
the Deferidant do pay to the plaintiffs the amount of 
the capital and profits found due. That an account 

be taken of all other the moneys, goods, debts and 

\ 

property of Matthew Abraham which have been col¬ 
lected or received by, oi come into the possession of 
the Defendant, or any persoA* by his order or for his 
use, and that the Defendant do deliver up to the 
Plaintiffs all such portions thereof as consist in kind 
or specie, and do pay to the Plaintiffs all such portions 
thereof as consist of money, and do pay such por¬ 
tions thereof as have been converted into money since 
the death of Matthew Abraham. That so long as the 
present contract endures, and so long as the Defendant 
carries on the business in the Plaintiffs’ distillery 
buildings,' &c., and with their capital, stock, &c., he 
must ajid shall be considered as their agent, and as 
such accountable to them for all the profits arising 
from the said business, and that he shall deliver up 
to the Plaintiffs all deeds, books, securities, docu¬ 
ments, papers, and writings in *his possession or 
pOwer, relating to the said contract or to the said 
distillery business, or otherwise relating to the pro¬ 
perty, estate, or effects of Matthew Abraham, deceased 
the Plaintiffs being bound, in taking the aforesaid 
several accounts, to make to the Defenjiant a just and 
sufficient allowance for his sevices in managing the 
safd dislijlery business, and also for his services in 
^ipdleciing and managing all other the property, estate. 
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and effects, of Matthew Abraham, and that the 

* » 

Defendant do pay to the Plaipiiffs the costs of the 
suit. 

From this decree the Defendant appealed to the 

Sudder Court. 

The Sudder Court, upon the case being brought 
before it, submitted a question to their Pundits in 
these terms;—“Two brothers, governed by Hindoo 
law, inherit no ancestral property. They live together. 
The elder acquires some property. The younger 
brothfir, as he comes to years of discretion, is subse¬ 
quently admitted by the elder to take part in the 
admini>tration of his business. They jointly borrow 
money for the uses of the business, and both, give 
their labour thereto. Tl>e elder of those brothers has 


demised. During the latter years of the deceased 
brother the labour fell chiefly on the younger one. 
Since the demise it has fallen exclusively on him. The 
elder brother has left two sons. .Are the said uncle 


and nephews to be considered co-sharers : and, if so, 
in what proportions ?” 

And the Court afterwards submitted this further 


question to the same Pundits:—“ Supposing the said 
two brothers and the sons of the deceased brother to 
be ignorant of their respecting rights in law over the 
said property, ,woul 1 this interfere with the title of 
one -party or the other to recover such right when 
disputes and con.sequent litigation occurred between 
theni ?“ . . 

The opinion given by the Pundits upon these 
questions having been, that the property ought to be 
‘divided into two shares, and one of them given to 
the ■ sons of the 'elder brother and the other to the 


)Ounger one, and that the rights acquired hy the sons 
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could not ht {affected by their ignorance* of those 
rights, the Court as to the legal rights of the pities 
held that they stood as representing two branches of 
a family governed, as to rights in property, by Hindoo 
law, and with equal shares; and having^airrived at 
this conclusion, the Court adopted the estimate of 
the value of the property made by the Plaintiffs for 
the purposes of their suit—that if was of the value 
of Rs., ,'j,00,000, added to that amount the sums 
which had been paid to the Plaintiffs and to creditors, 
and the value of some part of the property in the 
Plaintiffs’ possession, thus bringing up the entire 
value of the property to Rs. 4,71,114. loa. 5p„ and 
taking one-half of that amount as the Plaintiffs' 
share, and deducting from it the sums which had 
been paid to them, and one-half of the debts, found 
the balance due to the Plaintiffs to be the sum of 
Rs, 71,492 loa. gip., which the Court ordered the 
Defendant to pay to the Plaintiffs in discharge of all 
obligations due by him up to the date of | the suit, 
Xhe Court was also of opinion that the Plaintiffs 
were not justihed in having recourse to. the suit, and 
accordingly imposed upon them all the costs which 
bad be^ incurred by it. 

it is from this decree of the Sudder Court that the 
present appeal has been brought. * 

The first and most important question raised by 

this appeal 4s, by what law the rights of these parties .% 

ought to be determined. In considering this* question; 

it h materia! in the first place to observe what was 

■ 

the real point in issue in the caure. Laying out of 
<coasideratioii the objection raised by the answer, 
the Plaintiff, ChurlotU Abraham^ as uidow, cpbldndt 
; ^uc j^olntly with the other Plainlilfs, her sons, aa 
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objecttoB of tnisjfT.loder of parties wliich, in their 
Lordships* opinion^ was properly answer^ by the 
re{flication, pud properly disposed of by the Sudder 
Counrt when, the case was first brought before it by 
appeal,, the true question at issue in this ease is, not 
who wa^ the heii*\>f the late Matthew Abraham^ but 
whether he and the Respondent formed an undivided 
family in the senile which those words bear in the 
Hindoo law with reference to the acquisition, improve¬ 
ment, enjoyment, disposition, and devolution of pro- 

4| 

perty. It is a question of parcenerahip, and not of 
Iheirship. Heirship may be governed by the Hindoo 
law, or by any other law to which the ancestor may 
be subject; but parcenership, understood in tb^sense 
in which their Lordships, here use the term, as ex* 
pressing the rights and obligations growing out of the 
status of* an undivided family, is the creature of, and 
must be governeci by, the Hindoo law'. Consider¬ 
ing the case, then, with reference to parcenership, 
what is the position of a member of a Hindoo family 
who has become a convert to Christianity ? He 
becomes, as their Lordships apprehend, at once 
severed from the family, and regarded by them as an 
outcast. The tie which bound the family together 
is, so far as he is concerned,.not only loosened, but 
dissolved. The obligations consequent upon and 
connected with the tie must, as it seems to their 
Lordships, be dissolved with it. Parcenership may 
be put an end to by a severance effected by parti¬ 
tion; it tnu4t, as their Lordships think, equally be 
put an end to by severance which the Hindoo law 
jrecognizes and creates. Their Lordships, therefore, 
are of opinion, that upon the conversion of a Hindoo 
to Christianity the Hindoo law ceases to have any 
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1863. continuing obligatory force upon the cenvtrt. He 
Abkaham renounce the old law by which he was houndi as 

Abraham renounced his old religion, or, if he thinks fit, 

he may abide by the old law, notwithstanding he has 
renouncedfthe oldireligion. 

It appears, indeed, both from the pleadKigs and 
from the points before referred to, that neither side 
contended for the continuing obligatory force of 
Hindoo>law on a convert to Christianity from that, 
persuasion. The custom and usages of families are 
alone appealed to, with a reference also to' the usages 
of this particular family ; a reference which implies 
that the general custom of a class is not imperatively 
obligatory on new converts to Christianity. The 
conclusion at which their Lordships have arrived on 
this point, appears also to be supported by authority; 
for the opinion expressed as to the Hindoo laW by the 
Judge of the Civil Court at Bellary* seems to coin¬ 
cide entirely with the opinions of Pundits reported 
in W. H, Macnaghten^% ” Hindoo Law,” Vol, II. 
pp. 131*2. It is there stated, that on the death of an 
apostate from the Hindoo faith, his heirs, accord¬ 
ing to Hindoo law, will take all the property which be 
had at. the time of his conversion ; and the marginal 
note states, that'his subsequently acquired property 
would be governed as to its devolution by the law of 
his new religion. The religion embraced in that 
case was the Mahomedan, which regulated the devo¬ 
lution of property. The Pundits, therefore, in their 
reply, naturally comtected religion was the* rules of 
descent of property as an adjunct, but the important 
point, which they declare is the separation of the 
convert from the binding force of Hind.)o law, as to 
bis subsequent acquisitions. 
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Such, then, beingl^rthe state of the case, so far as 
the Hindoo*lav(r is concerned, we must next consider 
whether there is any other law which determines 
the rights over thj?.. property of a Hindoo becoming 
a cottvert lo Christianity. The lex loci Act clearly 
docs Bot apply, the parties having ceased to be 
Hindoo in religion ; and looking to the Regulations, 
their Lordships think that so far as they prescribe 
that the Hindoo, laiv shall be applied to Hindoos and 
*the- 'Mahomedan law to Mahomedans, they must be 
understood to refer to Hindoos and Mahomedans not 
hy birth merely, but by religion also. They think, 
therefore, that this case fell to be decided according 
to the Regulation which prescribes that the decision 
shall bje according to equity and good conscience. 
Applying, then, this rule to the decision of the case, 
it seems to iheir Lordships that the course which 
appears to have been pursued in India iu these 
cases, and to ,h#ve been adopted in the present case, of 
referring the decision to the usages of the class to 
which the convert may have attached himself, andt of 
the family to which he may have belonged, has been 
most coBsonant * both to equity and^good conscience. 
The profession of Christianity releases the convert 
from the traniiitls of the Hindoo law, but it does not 
of necessity involve eny change of the rights or 
relations of the convert in matters with which Chris¬ 
tianity bhs no concern, ^ such as his rights and in¬ 
terests in, and his powers over, properly. The 
convert, though not bound as to sudh matters, either 
by the Hindoo law or by any other positive law, may 

* 0 

by his course of conduct after his conversion have 
shown by what law he intended to be governed as to 
thibe matters. He niay have done, so either by 
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t^s^. attseiimg ymBdf to a cla^s which as to these mattars 
'iM^^Au has adi^ted a&d acted upon some particular law, or 
Awahaw. himself observed some jlamily usage or 

custom; and nothing can surely be more <ju!tt than 
tliat the rights and interests in his property, and 
his powers over it, should be governed by the law 
which be has adopted, or the rules which he has 
observed. 

Their Lordships have thought it . right thus to state 
their opinion on this point, as this is the first case in * 
which the question has been brought under their con¬ 
sideration. They consider the decision referred to in 
Uie judgment of the Sudder Dewanny Adawlut in the 
case of a succession to one of the class o( East 
Indians to be an instance of a just and,, proper 
exercise of the discretion entrusted to these Courts. 
The English law, as such, is not the law of those 
Courts. They have, properly speaking, no obligatory 
law of the forums as the Supreme Courts had. The 
East Indians could not claim the English law as of 
right; but they were a class most nearly resembling 
the English, they conformed to them in religion, 
manners, and customs, and the English law as to the 
succession of movables was applied by tlie Courts in 
the Mofussii to the succession of the property of tliis 
class. 

Such, then, being thek Lordships’ opinion as to 
the law by which they ought to be guided in the 
decision of Utis case, it becomes necessary to see 
. how the case stands upon the evidence. 

Their Lordships collect from the evidence that 
tbh class known in JnAia as " native Christians,” using 
teirm in its wide and extended sense as embnaciii^ 
na^vgs converted to Chrietiantly, Has subordhtoto 
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dhoisions forming again distinct classes, of which 1963. 
some adhere to the Hindoo customs and usages as to Abraham 
property; others retain those customs and usages abraham. 

in a«»modified form; and others again hove wholly 
abandoned those customs and usages, an<^ adopted 
different rules and laws as to their property. 

Of this latter class are the ‘‘East Indians,” a class 
well defined in India^ the members of which follow 
in all things the usages and customs of the English 
resident there, and though they eannot claim the 
exemption from juiisdiciion, nor the privilege of a 
person-tl law, which the British subjects, in the limited 
sense of the terms of ih« jurisdiction of the Charters 
of the Supri-me Courts, enjoy, in other respects, in the 
common bond of ' union in religion, cuslc^s, and 
manners, approach (he class of British subjects. 

Reverting again to the evidence, their Lordships 
think that it is to be collected irom it that the family 
from wliich both the late Matthew Abraham and the 
Respondent descended was of that class of native 
Christians which commonly retains native usages 
and cu>toms, and they consider it probable, there* 
fore, that hAd the family possessed property they 
would, so long as those usages and customs were 
retained, iiave enjoyed it in common according to- 
Hindoo custom s hut their Lordships are perfectly 
satiflied upon the evidence 4 ^at the late Matthew 
Abrahdm and tte Respondent had no ancestral pro¬ 
perty, and that the property which the late 
Abraham had was acquired by him by his own sole 
unaided exertions, and without any use whatever of 
any common stocsk. They fully concur in the finding 
of both the Courts in India upon this pottif. They 
are alvo quite satisfied upon the evidence that ^ 
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from the time of the lake Matthew Abrahafn*^ mar¬ 
riage he and IbeJ Appellant, Charlotte, bis wife, and 
their children adhered in all respects to the reii> 
gion, manners, and habits of the East lAdiains«,. the 
class to which the Appellant, Charlotte Abraham 
belonged. 

Previously to the marriage some doubt appears to 
have been entertained whether the East Indians, the 
class • ^to which the lady belonged, would raceive 
Matthew Abraham into their society and treat hioi as 
one of themselves. The evidence on this point of. 
the Appellant, Charlotte Abraham, the firat Plaintiff, 
is corroborated by that of a very res[,ectable witness, 
on whose veracity no doubt can rest. Before this 
time Mr. Matthew Abraham had assumed the l^nglish 
dres"s, and had outwardly conformed to all the habits 
of the English. Assurances were given that tho 
East Indians of Bellary would recognize her husband 
as one of their body, and the marriage took place. 
On one important public occasian when a jury was 
summoned of East Indians, Matthew eat as one of 
them,>nd acted as their foreman. 

The evidence on this part of the case appears to 
their Lordships to be clear beyond all doubt. They 
proceed, then, to consider its effect. Thsfi it is aot 
competentiUo parties to create, as tp property, atiy 
new law to regulate the succession to it ab iniesiatOt 
their Lordships entertain no doubt ; but that is not 
the question on which this case depends. The qoes- 
tion is, whether, when there are different laws as to 
property applying to different classes, parties ought 
, ;hOt be considered to have adopted ttie law ad to pro- 
pertyj whether in respect of sucebasien ab intestate 
oiher. respects, of the class to which they; 
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belong. In t^ts particular case the question, is, 
whether‘the property waft bound by the Hindoo law 
of" parcenership. 

Now, Matthew Abrukam acquired fhe nucleus'^of, 
hit property himielf. No law impoted any fetter upon 
him at t» his mode^ dealing with*it. It is not even 
shown, as a fact, how is ancestors after their| con« 
vertion deah with such property, as to the’use and en- 
joyment of it. It is plain that no rule as to such use 
and enjoyment, which the ancestors may'voluntarily 
have imposed on them selves, could (be of compulsory^ 
obligation on a descendant oi theirs acquiring his 
own wealth. If a Hindoo in an undivided family may 
keep his own sole acquisitions separate, as he up-, 
doubtcdly may, d fortiori^ Christian may doj the 
same. Customs and usages as to dealing with pro¬ 
perty, •unless their continuance be enjoined by law, 
as they are adopted voluntarily, so they may be 
changed, or lost by desuetu'le. It was, well, observed 
by Ifr. Mtlvillt that cestom implies continuance. If 
a fam ly of converts retain the customs ^in part of 
their unconverted predecessors, is that election of 
theirs invariable and indelible ? Can neither they 
nor their descendants change things in their very 
nature variable; as dependent on the changeful incli¬ 
nations, feelings, and obligations of successive gene-. 
rations of milm ? If the spirit of an adopted religion 
improves those who become converts to it,. and 
they reject, from conscience, customs to which their- 
6 rst cohverted ancestors adhered, mu<«i . -b-i-. 

don^d usages be treated by a sort of jiciio juris as 
still the enduring customs of the, family ? II, it be 
not so as to thi,n which belong to the jurisdiction.of 
conscience, is it so as to things of co'.venicncc or 
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iISj. interest,? Surely, in things indifferent in themselves, 
Abraham Tribunals which have a discretion and have no 

Abraham Positive /ex fori imposed on them should rather pro. 

ceed on what abtualiy exists than on ^vhat has existed, 
and in forming their own presumptions have regard 
rather to a man's own way of life than to thaa» ol. his 
predecessors. Though race and blood are indepen* 
dent of volition, usage is not. 

The law has not, so far as their Lordships can see, 
prohibited a Christian convert from changing his 
classi The inconvenience resulting from a change of 
succession consequent on a change of class is no 
greater than that which often results from a change of 
domicile* The argumentum ah inconvenienti cannot, 
therefore, be used against the legaliiy of such a 
change. If such change takes place in fact, why 
should it be regarded as non>exis!ing in lawPrThetr 
Lordships are of opinion, that it was competent to 
Matthew Abraham^ though himself both by origin 
and actually in his youth a “ Native Christian," 
following the Hindoo laws and customs 'on matters 
relating to property, to change his cla^^s of Clwistian, 
and become of the Christian class to which his wife 
belonged. This was no light and inconsiderate step, 
taken up on a whim, and to be as lightly laid aside. 
We find in the evidence that there was on one side 
an exhibition of prelnninary caution, 'fhe change 
was deliberate, it was publicly acted* upon, and ea> 
durcd tbroagh his life for twenty years or more. 
His family was managed and lived in all respect> like 
an Eaet Indian family. In such a family the undi* 
Tided family union in the sense before*mentioned is 
janknown. How, then, c?n it be in>posed on that 
family of which Matthew Abraham formed the head as 
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father ? Not by consent, for there was none ; not by i8$3> 
force of obiigatory law, for there was none > not by Absaham 

adaption, for they had not adopted any Hindoo cus- asraham. 
toms, J>ut, on the contrary, had rejected them all. 
ltcoirtd*only be imposed, as it seems to their Lord- 
ships, by passing over the actual family springing 
from the marriage, and by absorbing all its members 
in the original family ef which the two brothers were 
members ; by passing over all actual usages, customs, 
and ways of living ; and by supposing, contrary to 
f^Tcf, the prevalence of Hindoo customs which had 
been deliberately abandoned. Their Lordships, there¬ 
fore, are of opinion, that the undivided family on 
which the Defendant relies in his answer did not 
exist in any sense which is material to or assists the 
decisioA of the case. 

There being then, in their Lordships’ opinion, no 
such undivided family, and the case not being, in 
their judgment, governed by the Hindoo law, it is 
unnecessary to discuss the opinion giiven by the 
Pundits upon the operation of that law, or to enter 
into the question, so much discussed at the Bar, 
whether the late Matthew Abraham*s acquisitions 
ought, or ought* not, according to that law, to have 
been deemed to be his separate estate. It is sufficient, 
with reference to the opinion of the Pundits, to say, 
that the case stated for their opinion proceeds upon 
an assumption which, in their Lordships’ judgment, 
was not^ warranted by the facts. Their Lordships, 
howe.ver, think it right to add, for the guidance of 
the Courts in India in future cases, that whenever 
tlte opinion of pundits is required, and there are any 
special circumstances which may bear upon the 
question to be submitted for their opinion, those 
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1963. spfcial circumstances ought to be set forth in the 
case submitted to them. Their Lordships* make this 

»■ observation with reference to the'broad and general 
ASbaham. ... , , • 1 • I.- • 

statements contained m the case which, in t<nis in¬ 
stance, was laid before the Pundits; “ tliaf" the 
brothers lived together, and that the eldest acquired 
some property," unaccompanied as* those statements 
were by any specification of the mode in which, and 
the ^circumstances under which, the brothers so lived, 
and the property was so acquired—circumstances 
which, to say the least, were important to be con¬ 
sidered in forming an epinion upon the point sub- 
milted for con-sideration. 

Having thus considered the case so far as respects 
the law to be applied in determining it, their Lord¬ 
ships will now proceed to consider how th£ case 
stands upon the evidence with reference to the point 
whether the Defendant was entitled to share in the 
property in question by agreement, or consent 
amounting to agreement, between him and the late 
Matthew Abraham ; a point which, though not distinctly 
pleaded on the part of the Respondent, must, as their 
Lordships think, upon a fair view of all the pleadings 
ill the esse, be considered to be open. 

In considering the weight of the evidence upon 
this point, the first thing to be determined is, upon 
whom does the burthen of proof rest ? Their Lord- 
ships are of opinion, that it lies on the Defendant. 
It must be so, eveiv under the Hindoo law, as the 
nucleus of acquired property was in this case separate, 
unaided acquisition, unaided either by funds or labour 
of the claimant. Their Lordships do not propose to 
enter into a minute examination and consideration in 
detail of every part of the evidence relied upon, nor 
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of every.observation made and argument urged upon 
it i)y either side : that course - would extend their 
observation^ to an unnecessary and unproRtable 
length. They propose to deaPwith the presumptions 
insisted pn, on either side, as arising from the conduct of 
the parties, and to contrast and weigh those presump* 
tions. The case was rightly stated by Mr. Mackeson 
to be, not a one-sided on# ; on the contrary, it presents 
evidence embarrass’ng to deal with, both in the con¬ 
flict of positive testimony and of opposing presump- 
• tiQns. For the Appellants, the presumptions from 
conduct principally relied on are those which arise 
from what appears upon the evidence as to the fol¬ 
lowing matters ; first, the habits of life of the fami¬ 
lies both of Matthew Abraham and the Respondent, 
as inconsistent with the nature of the existence of an 
undivided Hindoos family, Hindoos by origin, but not 
Hindoos by religion. Secondly, the establishment 
by Matthew Abraham of a business under his sole 
name ; his introduction into it of his brother and 
Richardson as partners with himself; his formal 
public notification of that fact to the world by a 
notice stating that he had introduced them into his 
firm ; the payment of rent for the shop, both during 
the continuance of that firm and by the succeeding 
firm, which tl:\jen consisted of himself and his brother 
only; and the inconsistency of that payment with 
the joint properly in the building and premises. 
Thirdly,^the signatures on several occasions of Francis 
Abraham as sgeht; his dissatisfaction with the busi¬ 
ness at Kurnoul ; and his language regarding it as 
inconsistent with a joint ownership and corresponding 
voice. Fourtldy, after the death of Matthew Abra- 
ham^ the inconsistency of the Defendant’s whole con- 
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duct for a time, with any notion in his mind • that he 
had a joint legal interest in the whole property of 
family. Much stress was laid on whe intonsistency 
of the statement in the Respondent’s letter 'to Charles 
Henry Abraham^ of the jpth of August^ in 

which, giving an account of all the property of 
Matthew Abraham, he states that, it was in the 
bracketed item or items alone he hVid a half share, 
the item or items so bracketed not including the 
distillery, which is afterwards mentioned as a part of 
the property of Matthew Abraham ; on the Respon¬ 
dent’s fears expressed in the same letter of being 
left to seek bis fortune ; on his expression that he had 
hoped that his brother would have provided for him ; 
and on the request to Charles Henry Abraham, to inter¬ 
cede with his mother to carry out the presumed in¬ 
tentions of his father. Fifthly, the treatment by the 
Defendant of Mrs. Charlotte Abraham, as the head of 
the family ; the inconsistency of that treatment with 
her condition of a widow in a family adopting or 
retaining Hindoo customs and law in part and by 
choice; the administration taken out in her name ; 
and his taking a power of attorney from her. These 
wece treated as inconsistent with the, Respondent’s 
position in the family on his hypothesis. 

On the other side, the nature of the osiginal family 
to which the Defendant and his brother belonged; 
the customs of the Christian class within which that 
family was included ; and the ordinary enjoyment of 
their property by such families according to the 
customs of their Hindoo progenitors, were relied on 
to show that the family dealt with the property as an 
undivided on<;. 

The dealings of the Defendant in the management 
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of his brother's affairs ; the absence of any satisfactory 1863. 
proof that he had received any salary or emolument Abraham 

as agent or cleik; tlie consistency of all that he did abraham. 
with the ordinary course of dealing in an undivided 
HindoQ* ^mily ; the presumed continuance oi a state 
proved to have exisi*ed, and not in term^ proved to 
have been interrupted; the execution of the bonds 
and conveyances referred 10 in the Respondent's case ; 
and the inconsistency of those instruments with the 
ordinary dealing of a mere clerk or agent,-—wjere 
pressed with much force on the attention of their 
Lordships. The statement of ownership in Francis 
Abraham contained in his mortgage deed, and the ad> 
missions derived from the acts of the third Plaintiff, 

Daniel Vincent Abraham, in the suits and proceedings 
relating^to the Kurnoul affairs, also referred to in the 
case of the Respondents, were urged as additional 
grounds in support of the case of the Defendant, 
which it was argued the language of a large portion 
of the correspondence strengthened. 

Their Lordships will first consider the-evidence on 
these points, and the presumptions to be drawn from 
it with reference to the Hindoo law. In this point 
of view much, it not Ihe whole, of what is urged on the 
part of the Respondent as to the nature of the original 
family to whkh he and Matthew Abraham belonged, 
and as to the dealings of such families, is sufficiently 
answered by what has been already said as to the 
right of ^^atthew Abraham to change, and as to the 
fact of his having changed, the class of Chri-tians to 
which he was attached. As to the absence of proof 
that the Respondent received any salary or emolu¬ 
ment as agent* or clerk, independently of the absence 
and destruction of books and accounts, yt^hich cannot 
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but Wf'igh heavily against the Respondent, it*is to be 
observed that there is an equal absence of proof that 
the Rrspondent ever received any share of profits as 
parcener. 

The argumentp from the dealings of the<brftjLher«, 
so forcibly urged by Sir Hugh Cairns, are certainly 
as forcibly to prove an ordinary partnership as to 
prove that kind of parcenary which obtains under 
the Hindoo law. These brothers, when they es¬ 
tablished a partnership in the shop, established and 
maintained it on the ordinary commercial basis, in 
shares, as well when they were the only partners as 
when Richardson was associated with them. On 
what ground, then, should a Cjurt conclude, if it 
thought that a conjoint interest existed in the Ab~ 
karry contracts, that it was founded on ^Hindoo 
family union, rather than on the model of the shop 
business ? This presumption r ould only be n.ade by 
assuming the Hindoo law to govern the case. 

As to the bonds and conveyances, it is to be ob¬ 
served, that these instruments are wholly unexplained 
by “the evidence, and that the fact of the Appellant, 
Charlotte Abraham, having been made a party to 
some or one of them, renders it very difficult to 
deduce from any of them the inference for which the 
Respondent has contended ; but, whatf is, perhaps, 
of still greater importance is this, that there is no 
proof of the application of any of the moneys raised 
by these instrutnents to any other purposes t,|?an the 
purposes of the shop, and that the Respondent by 
his answer refers to these moneys having been raised 
for the purposes of the shop business. With respect 
10 the correspondence, their Lordships feel no doubt 
as to the conclusion to be drawn from it. After cai'e- 
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fully perusing it, they have been unable to find any- >8 63. 
thing at \arjance with the statement contained in the Abraham 

letter of the igth of August, 1842, to wh'ch they abkaham. 
have above referred. They find much, both in the 
correspondence and- in the other documents, in proof 
in the cause whicli tends to confirm what is stated in 
that letter. 

The Respondent, by that letter insists on no right. 

He merely huggests a similar remuneration to that 
which he had hoped to receive by way of testamentary 
gift‘from h's deceased brother. Their Lordships are 
totally unable to reconcile this letter with the existence 
of the right since insisted on. After giving due weight 
to the arguments on both sides on its construction 
and meaning, they are unable to adopt that reading 
of it on wl’ich the Counsel for the Respondent have 
insisted. That construction is not, in their opinion, 
consistent with either the spirit of the composition, 
viewed as a whole, or with its language. 

Then as to the admission contended to have^been 
made by the Appellant, Daniel Vincent Abraham. 

Neither the Appellant, Charlotte Abraham, nor the 
late Plaintiff, Charles Henry Abraham, is iix ^.xxy yvzy 
proved to have* been privy to, or cognizant ofj this 
admission ; the late Plaintiff, Charles Henry Abraham, 
was absent ift England aCthe time, and' he never in 
any way adopted.it. It is, no doubt, evidence against 
ail the Plaintiffs, but, in tbeir Lordships* opinion, 
undue eight has been ascribed to it in the judgment 
of the Sudder Court. Whence had this young man 
of nineteen his knowledge that the family was undi- 
vid< d ? It is a mixed and complex proposition of 
fact and law ; and it supposes a status concerning 
which the Respondent himself seems to have been 
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long uncertain. Had he so understood his* position 
at the time when he wrote the letter of the 19th* of 
Augustt 1842; had he then considered that he was a 
half sharer in the whole property, he could scarcely 
heve expressed himself as he did in that let&eA Yet 
to this admission of a youth, ignorant alike of law 
and business, a binding effect is given against all the 
Plaintiffs on the record. 

Their Lordships are not prepared to follow the 
Sudder Court in the weight which they have given to 
this admission. Looking at the whole case, with re-.' 
ference to the Hindoo law, they are of opinion, that 
the claim ef the Respondent to a share of the pro¬ 
perty ih dispute by virtue of that law cannot be sup¬ 
ported, and they are not less satisfied that if the case 
be looked at with reference to the English«law—^a 
point of view, however, which, so far as the Respon¬ 
dent is concerned, seems to them to be excluded by the 
pleadings in the cause—the evidence on the part of the 
Respondent is insufficient, when weighed against the 
evidence on the other side, to establish a partnership 
according to that law. Their Lordships, therefore, 
have come to the conclusion, that the decree of the 
Sudder Court cannot be maintained ; but, on the other 
hand, they are not prepared to go to the full length 
to which the Judge of the Civil Court* of Bellary 
has gone by his decree. The Respondent no doubt 
stood in a fiduciary position; though he may have 
been unconscious of the duty arising from Ris acts, 
he had, in effect, attorned to the Appellant, Charlotte 
Ahraham^ by accepting a power of attorney from her. 
That character, and the aquisitions under it, should, 
have been renounced before the Respondent asserted 
an interest adverse to that of his constituent ; such 
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an asscruon in one acting as agent is not prohibited ^ 1863. 

on grounds, of policy alone, ft is in itself an un- abraham 

constientiiius breach of duty to a principal. Tlie 

Abraham* 

Letters* of administration were, indeed taken out for 
a spec*al* object o'ffly , they were not strictly neces¬ 
sary, a certificate would have sufficed. But they 
wete not of a limited character. Tnere were assets 
in the local juri'-dicLio and ail panics concerned in 
interest were either coi senting to, or subsequently 
^ ratified, the authority delegated by the Letters of 
administration. Tlse fiflministration related back to 
the death of Mattheiv Abraham \ the possession of the 
whole propeity, therefore, from the time of his death 
must be a.scribed to the lir.sl PLiintaf, as the Defendant 
acting under his powt i could not claim adversely. 

Thei^ Lord diips are by no means disposed to 
infringe upon the wise and salutary rules which have 
been laid down as to the conduct of persons standing 
in confidential positions ; but, on the other hand, 
they entirely agree with the Sudder Dewanny Adawlut 
"in their estimate of the value of the Responde^it’s 
.services. The property in the Abkarry contract may, 
by reason of its special character, be said to have 
been in a great degree preseiv? d to the family by 
him. The evidence shows that none of the Plaintiffs 
were competent to the management «f the concern. 

In all probability, but for the Respondent, the contract 
would have been lost to the family. It is repre¬ 
sented to have been the chief source of their income. 

It differs materially from an ordinary trading parti* 
nership. The selection of the contractor is influenced 
by considerations which might probably have caused 
the Re.spondent to be named as the successor to his 
brother in the contract. The relation-hip of the 

IX-34 
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Rfi^pondent to the family, the devotion of his time 
and labour to the augmentation of its • wealth, the 
creation, as it were, of the profits of the Ahkarry 
business, establish a great difference between this and 
the case of any ordinary agency. 

In ordinaiy cases and under ordinary circumstances 
these services on the part of the Respondent would, 
no doubt,-be sufficiently compensated by tie provision 
in that behalf contained in the decree of the Civil 

o 

Court, but in this case their Lordships 6nd it proved, 
by the Plaintiff’s first witness, tha t the Respondent on 
Matthew Ahrakam*s death declared to him that he had 
worked, like a slave in the Ahkarry business, and was 
merely pr^id for his labour; but that for the future 
he would not do so unless he received an equal share 
with the others, meaning his brother’s wi(fow and 
two sons ; and the witness says that he soon after¬ 
wards mentioned this conversation to the widow. If 
the widow dissented from this view, she ought, as 
their Lordships think, to have communicated <uch 
disrent to the Respondent, but she never did so. 
After her having so long availed herself of the 
Respondent’s services, which she knew to be render? d 
On the faith of his receiving one-half* the profits as a 
remuneration forMhose services, she and the other 
parties interested in the estate could not, in their 
Lordships’ opinion^ be justly entitled to dispute the 
right of the Respondent to be remunerated to that 
extent. Their Lordships, therefore, think* that it 
ought to have been declared by the decree that the 
Respondent was entitled to an equal share of the 
profits of the Abkarry contract accrued, after the death 
of Matthew Abraham as a remuneration for bis services 
iirthe execution of that contract. Their Lordships 
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think also that, having regard to the evidence to 1863. 
wh|ph they have last alluded, and to the Respondent Abraham 
having been* permitted fur so many years to carry on Abraham. 
the Akbari^y contracts wi hout any dissent having 
been etj^ressed to the terms stipulated for by him, 
the decree of the Civil Court has not cealt properly 
with the qu^'stion of costs. They are of opinion 
that, under the circumstances of the case, the costs, 
up to the hearing, ought not to have been given 
against the Respondent by the decree, but ought to 
,have been reserved until the accounts were taken. 

The benefit which may result to the estate may form 
a material ingredient in considering what ought 
ultimately to be done as to the costs, and thd mode 
in which the Respondent may account under the 
decree may also influence that question. The decree 
of the Civil Court having thus, in their Lordships’ 
opinion, gone too far, their Lordships think that 
there should be no costs of the appeal to the Sudder 
Court or of this appeal. 

Their Lordships, therefore, will humbly recom¬ 
mend Her Majesty to reverse the decree of the 
Sudder Court, and to restore the decree of the Civil 
Court of Bellar^, modified as above pointed out (a). 

(a) See Varden •Seth Sam v. Luckp.ithy Royjee 303, 
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On appeal from the Supreme Court at Calcutta. 


30th iune, 

& X HIS was an appeal •from a judjim^ nt of the Su- 
preme Court at Calcutta, founded on a verdict of that 
Court,* sitting as a jury, cn a nesv trial liad in pur- 
the English suance of a remit by the Judicial Coinmitloe, in 
law, unless action on promises brought by the Appellant 

cantik^usage* Respondent and one Manickchund, since 

can interest deceased. 

be imported t'i - ? ■ , . t , . . 

into a con- Abe on»y question on the new trial and urged in this 

contails^nJ appeal, was whether upon the evidence the Appellant 

stipulation to had established any usa£»e* of trade at Calcutta so 
that effect. » , i-.i i- • , ... 

Inanaction Ao entitle lum to interest on the principal sum 

kno*wrar*’ 7 «A 5 «- 6a. 3p., awarded to him on the new 

Tajeemundee trial. The nature and t ircumstances of the case are 

wagerccln^'” in the report of the former appeal {a). 

the^ass^^g^* pursuance of the Order in Council made by Her 

of the Act, / X . 

No. XXI., of 7 Moore s Ind App. C ^scs, 263. 

pr^ibTted^ * Present : Members of the Judicial Committee, — The Right 

such gam- Hon. Lord Kingsdown, the Right Hon, Dr. Lushingion, and the 

blingcon- Right Hon. Sir Edward Ryan, 
trsicts )thtr ^ ^ 

Plaintiff —The ■ Right Hon. Sir Lawrence Peel, and the Right 

claimed in- Hon. Sir J Jimes W. Colvi e. 


wager con- iv*t44 m tut. ui me tuiujrr cippi 

tracts, (before pursuance of the Order in Council nia 

the passing 

of the Act, / X . 

No. XXI., of 7 Moore s Ind App. C ^scs, 263. 

pr^ibTted^ * Present : Members of the Judicial Committee ,— 

'such gam- Hon. Lord Kingsdown, the Right Hon. Dr. Lushing 

blingcon- Right Hon. Sir Edward Ryan, 
tracts )thtr ^ ^ 

Plaintiff The ■ Right Hon. Sir Lawrence Peel, an 

claimed in- Hon. Sir J ames W. Colvi e. 
terest on the 

sum recovered. Held, that as there was no stipulation as to interest in 
the contract, or satisfactory evidence of mercantile usages at Calcutta to 
import, interest into ihc cunt!act, the interest claimed could not be 
allowed. 
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Majesty on the hearing of thfe previous appeal, the 
Appellant set the cause <lo\vn for a new trial on the Jucgomohuk 
former pl^a 'in^s, and the action was tried on the 
1st and 4th of June^ i860, before the Chief Justice, 

Sir Barnes Pentcock, and Sir Moniaunt Wells, in the 
Supr'enie Court 'A\:'''€iilcutta. 

The Appellant, upon the question of mercantile or 

trade usage, exaipint*<l eight witnesses, and put in two 

depositions ol witnes'-es, taken in another action. The 

effect of their evid;-nce was to show that ho such general 

usage as tha*: insisted on by the Appellant existed*; that 
^ ■ 

in cases in which interest was paid between tite parties 
to such opium chit tees, it was not by force of the original 
contract, or the usage of the trade, but under a dis- 

t 

tinct and substantive agreement, m «de sometimes in 
writing and sometimes verbally, between the original 
parties after the chittees became due and a failure to 
pay accordingly on the part of the tlicn debtors/ and 
that such new agreement gave further time for the 
payment of the principal, varying from four or five to 
tw^enty day=<, and providing for the payinerit of in¬ 
terest at rates varying ac ording to the arrangement 
of the parlies in each separate transaction. The 
Ri spondent examined three witnesses, and put in also 
the deposition of another witness taken in the other 
action. These -witiiesjes deposed, that there was no 
known usage of trade, 5 -uch as that which had been 
contended for by the Appellant, and agreed with the 
witnesses of the Appellant, so far as they declared 
that wherever interest was paid, it was not under the 
Tazee Mundee Chittees, hut uttder a subsequent fresh 
arrangement jiiade by the parties in respect to the 
payment of^such interest. 

Upon this evidence a verdict was given by the 
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Supreme Court for the Appellant, for the principal 
sum of Rs. 7,150. 6a. 3p. only, as on the former 

trial, wi hoilt interest. , 

The Chief Justice, on delivering the .verdict, said,— 
" It appears to the Court that the Plaintiff 4 s not 
entitled to interest on the principal sum a*dihitted 
in this case to be due in respect of differences on 
the opium sales in question ; and if ,the case had not 
come down to us from the Privy Council for a new 
trial on this point, we should have been disposed to 
step'the case, concurring with the Counsel for the 
Defendant, that the Plaintiff has given no sufficient 
evidence in support of his claim to interest ; but 
in cor sequence of Sir yohn. Coleridge's remark in 
the judg'ment of the Privy Council (7 Moore's Ind. 
App* Ca«es, 282), to the effect that the evidence 
on the former . trial required explanatioit, we 
thought it better that the cise should proceed, and 
that the evidence which was forthcoming on the 
Defendant’s part should be gone into, in order that if 
our deci-ion should again go to the Privy Council, the 

case might be free from the former objections. Several 

« 

quef-tions have been raised in argument. The learned 
Advocate General in his rep 4 y contended that, as this 
was a* case between Hindoos, we were bound to decide 


this question of interest according 
Hindoo law, without reference to 


to the rules of 
local u^age, and 


that by that law' interest was given • in many cases, 
suph as on money or goods lent, in which it was rot 
generally recoverable by the law of England. *Ii was 
not shown that according to Hindoo law intere.>-t 


would be payable un'ler such a contract as tl is, in 
which there is no stipulation for interejt, and I am 
not sure that in cases where interest is payable, 
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according to the Hindoo law, it can be recovered 
merely as damages. If it is recoverable as due by JuoooMOHti.N 
contract, the declaration should be framed accord- 
tngly, ahd the interest should not be claimed merely 
as damages. I understand that by the Hindoo law, 
when interest is payable, it is so expressed in the 
contract, and is due as a right, and that there is 
no such distinction as in our law of interest being 
given as damages for breach of contract. Something 
• was said by the Advocate-Genera! as a reason for *not 
claiming interest in terms, with reference to this 

contract being considered as an immoral one; but in 

(hat case not only interest but the principal also would 

be irrecoverable, and we cannot say that this 
contract is so far illegal as to avoid the claim to 
interest* without avoiding also the right to the 

principal. The cases, however, already decided in 
the Privy Council between Hindoos, affirm that 
these contracts are not void either by English or 
Hindoo law (see Doolubdass Pettamberdass v. Ramloll 
Thakoorseydass, 5 Moore’s Ind. App. Cases, lOg, and 
cases there cited) ; and, therefore, if the principal 
sum would be ^legally recoverable, it would follow 
that the interest, if due, might also be recovered. 

There is, I\pwever, no authority cited to satisfy 
the Court that such a contract bears interest, 
and there is nothing on the face of the plaint in this 
action claiming interest or charging the Defendant 
with a liability to pay it. The plaint, in substance, 
only states that the contract was not performed and 
thereby the Plaintiff sustained damage. Is the Court 
then bound to allow interest, or has it the option 
here, as in other cases, of giving or withholding it ?. 
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Arcording to the E u;lish law. uaKss there is some 
iisa^e of trade, .such a deman<1 would not bear in¬ 
terest, and there is no case which show's that accord¬ 
ing to Hindoo law a different rule applies. We are, 
therefore, driven to ascertain w’lu-ther such a usage of 
trade ex'sts, as that it must be supposed that the par-». 

ti«*s contracted wiih 'reference to it. Wtr are not at 

« 

all ^ure that, if such usage was made out, tlie Court 
woul j not be bound to give intf-rest, not as damages, 
but as a substantial part of what was due by the con- , 
tract as itself. In Calton v, Brao^ (15 East, 223), the 
action was lor a balance consi-ting solely of interest, 
the priivcip'vl having been paid. It was there decided, 
that intefegt wms not allowable by law upon money 
lent gen* rally without a contract expressed, or to be 
iinplied fi om tiie Usage of trade, or other special cir- 
cuinstai'ces'. Bui there, if the action tould have been 
suppor ed, it would have been for interest as part of 
the debt, and not as damages. In an action on a Bill 
ol Exchange, where interest is not expressed on the 
face^of llie Bill, intere.sl is recoverable merely as da- 
m*^gesj but if the Bill contains a stipulation for in¬ 
terest ’ll becomes a part of the debt. It has been laid 
down that an invariable custom of trade affecting a 
contract is to be presumed as incorporated into the 
contract as in view' of the contracting parties at the 
time. If, therefore, this contract had stated that the 
Defendants wrould pay the opium differences^ within 
three days after the- sales, and in case of default 
would pay intertvst, the stipulation for interest would 
be such an integral part of the contract as that the 
Court would be bound to give it as part of the debt. 
But it is not to sought to be recovered, but as damages 
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merely, * Suppose, instead of an express, there were 
an* implied contract to pay interest from the course of 
dealing between certain parties, as in the case of 
tradesmen’s bills in this city, which often specify in 
the heading that interest will be charged a^,. a certain 
rate if the bill is not paid within a given tiifle ; if par¬ 
ties go on dealing .with notice of these terms, a jury 
might infer that the customer agreed to the stipula¬ 
tion to pay interest if he delayed to pay the debt. In 
such case the interest would be recoverable as due by 
contract, and not merely as damages for the nonpay¬ 
ment 6f the demand. Now, the general usage of 
trade, where established, operates in the sam^ man¬ 
ner as a particular course of dealing between indi¬ 
viduals. If, then, there be a well-known usage of 
trade in reference to particular contracts, a person 
' dealing in the trade, contracts on the terms of 

the usage ^ if interest is here recoverable on the 
difference of the opium sales by virtue of general 
usage, it is due by contract and not simply as 
damages. But, whether this is so or not, is com¬ 
paratively immaterial, for the Court is of opinion, 
that no such usage of trade has been proved by 
the evidence. In only one instance, the case of one 
Neem Mullicky it was said that on a contract similar to 
the present, interest was paid. In all other instances 
we find that the payment was made by the Shroffs on 
behalf of the parties at the time when it became due. 
There was one witness, Manickjee ■ Rustomjee, who 
said that he paid interest on such contracts. But the 
. way in which he paid interest was this, it was not on 
, particular Chttt£eSy but he had got a Shroff to issue 
these Chittees for him ; the Shroff paid the losses at 
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due dale, and he advised Manickjee of the payments> 
and debited him with the payments and jnterest id a 
general account current between the parties. This, 
therefore, was a payment of interest not uryier the' 
opium Ch^Hees^ but upon money advanced'by the 
Shroff to *pay the opium Chittees, and interest was 
charged in the usual course of dealing between the 
parties. In all the other cases of Chittees not being paid 
when falling due, all the witnesses agree, that the 
holder would call on the party liable, and if be were 
unable to pay, there would be a fresh arrangement 
(sometimes in writing, at other times varbal) giving a 
certain number of days, varying from four or five to 
twenty, for payment with interest at various rates- In 
such cases interest became chargeable by virtue of the 
new and special arrangement ; and this is & strong 
argu.nent against its being considered by the parties ' 
to be due as part of the original contract ; for if 
interest were due according to the term of the ori¬ 
ginal contract, there would be no necessity for a new 
agreement stipulating for interest. In all these in¬ 
stances, the arrangement was for a short period, of 
some ^twenty days at the utmost ; and there is no case 
like the present when the claimant has lain by for ten 
years, and then claimed interest. It was paid by some 
of the witnesses that the original contracts did not 
provide for interest in case of default in payment, 
because the contractors would be considered disho¬ 
nourable if they contemplated such a contingency as 
failure to pay; and in fact, as suggested by Mr. 
Justice Wellst these new contracts for enlarging the, 
time of payment appear to have be^sn made for the 
purpose of preventing the exposure of the defaulters 
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in the market, and the* consequent injury to their 
credit. It appears to the Court, therefors, that there 
has been n'0*usage oi trade established by the- evidence 
from which they can infer that, when the parties dealt 
it was implied term of their contract, that in case 
of default in payment, interest would be chargeable 
without any further agreement j and there will, there¬ 
fore, be a verdict* for the Plaintiff for the principal 
som which is admitted to he due, visr., Rs. 7,150. 6a. 3p.. 
but without interest/’ 

The present appeal was brought from this verdict. 
Sir Pits-Rov Kelly, Q. C., and Mr. W. Paterson^ 
for the Appellant. 

This action was brought by the Appellant upon 
certain contracts, known in India as “ Tajee Mundee 
Chitfees,^* respecting the average price of opium at 
the first public sale by the East India Company for 
the year 1846, and the Appellant sought to recover 
the difference between such average price and the 
prices mentioned in the Chit tees. Upon the former 
appeal here, Juggomohun Ghose v. Manickchund (a) a 
new trial was ordered on the ground that the evidfence 
of mercantile usage, given by the Appellant at the trial, 
as to allowance of interest upon these Chittees, required 
to be answered. On the new trial there was ample 
evidence of asage to pay interest when default W'as 
made in paying the principal on Tajee Mttndee Chittes, 
and the Respondent failed to answer it by any satis^ 
factory^evidence to the contrary. The verdict of the 
Supreme Court, sitting as a jury, in not giving interest, 
as damages, we insist was against tlie weight of the 
evidence, and cannot be sustained. Again, it is most 
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{41) 7 Moore’s Ind. App. Cases, 26'3,-8x 
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important to bear in mind that the finding of the 
Supreme Court at Calcutta is in direct conflict with the 
decisions of the Supreme Court at Bombay* and of this 
Tribunal. In the case of Ramlal Thakursidas v. 
Dulabdas Pitamber {a) it was held, that such wajjers by 
the mercantile usage at Bombay carried intere.«t, and 
Lord Wensleydale^ in pronouncing the opinion of their 
Lordships In the same case upon appeal, Doolubdass 
Petamberdass v. Ramloll Thackoorseydass (af), says, 
“As to interest, we think the Court below were war- 

4 

ranted in giving it, for it appears that interest was ac¬ 
customed to be paid on such pecuniary transactions." 
In the cases of Rughoonauth Sahoi Ckotayloll v. Ma» 
nickchuud (c) and Rughoonauth Sahoi Chotayloll v. 
Uggerchund (d) from Calcutta, interest was not claimed, 
and the question, therefore, did not arise. Here the 
Supreme Court at Calcutta, when applied to, refused 
to allow interest as damages. Now, we submit, that 
would not be creditable to the administration of justice 
in India to have conflicting judgments upon the same 
transaction, although they arose in different parts of 
the 'Same country, and we contend, that the judg¬ 
ments in the Bombay cases in allowing interest were 
right. The Chief Justice too was wrong in stating 
that interest should be claimed by the declaration. 
It is not necessary expressly to plead such a demand. 
In the case of Bills of Exchange and Promissory 
notes, interest is recovered as damages. 

Mr. Forsyth, Q. C., and Mr. Leith, /or the 
Respondent. 

This Court, when the case was formerly before it, 
did not decide that interest could be claimed hy the 


(a) Perr\’s Oriental Cases, p. 198 (/ 5 ) 5 Moore's Ind App. Cases, 136- 
(tf) 6 Moore's Ind. App. Cases, 25?. V) /f^. 262. 
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law of India as now insisted by the Appellant, or 
determine that the mercantile usa^e upon this point at 
Calcutta wAs the same as that at Bombay. Ail tiiis 
Court did on that occasion, was to remit the case to 

the Coii^t below, to enable the Appellant to establish 

« • ' * 

his claim to interest by showing that in Cnlcutta mer- 
cantile usage to allow interest in transactions of this 
nature existed. Interest is now claimed first, as part 
of the lex fori^ and, sr'Cf)rKlly, as a custom of trade 
so well understood as to be within the inten- 
• lion, .of the parties and impliedly, therefore, incor¬ 
porated into the contract. But the requisites to 
support such a clai|n are, that it be invariable, 
clearly defined, and the terms fixed. Now, w 4 s such 
a custom e.«tablished by evidence in this case ? 
Because it must be borne in mind that the onus 
of proving the usage of trade, relied on by the 
Appellant as entitling him to interest, lay on him, 
and we submit, that he failed to prove such usage. 
The idea of the claim for interest upon these Chit- 
tees never occurred to the Appellant until the deci¬ 
sion in Doolubdass Petamberdass v. Ramloll Thackoor- 
seydass was pronounced by this Tribunal. The de¬ 
claration did not contaih any count for interest. The 
argument of the Appellant, that if the judgment of the 
Court below *stands, there will be a conflict of deci¬ 
sions between the Courts at Bombay and Calcutta^ 
and that it is desirous to have uniformity of decisions, 
is fallacious. In the first place, these wager contracts 
have been declared illegal by the Act of the Indian 
Legislature, No. XXI. of 1848, and, secondly, the case 
really does not involve a point of law to be decided as 
the rule in future cases. It is simply a question of fact 
of mercantile usage and trade, and, amounts to no more 
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tl)aii lliis : Has tlie Appellant, by his evidence giver? 
in tliis action proved to the satisfaction of the Court 
that the custom contended for by the Appellant 
exists? Our contention is, that he has failed to do 
so. There is nothing extraordinary that tlv? .course 
of trade and usage as to allowance of interest at 
Bombay should differ from that at Calcutta. It occurs 
in this country. Take for example, the custom of 
Bankers in Scotland and of Bankers in England. 

Their Lordships stopjjed the Respondent’s Counsel, 
and called upon 

Sir FitZ'R^y Kelly, who was heard in reply. 

At the conclusion of which their Lordships’ }udg- 
nKMit was pronounced by 

The Right Hon. Lord KlNGSDOVVN : 

Their Lordships are of opinion, that the ji^dgment 
of ll)e Court below was perfectly correct and ought 
to be affirmed. 

When this case was before thtir Lordships on the 
former appeal, they tliought the right to interest 
must depend on this point, whether there was, or was 
not, a mercantile usage sufficiently clear to enable the 
Court to import that condition into a contract which 
had been made between the parties. Their Lordships 
were of opinion, that on the former trial that fact had 
not been sufficiently investigated. Therd was evidence 
which required an answer, and tljat answer had not 
been given. Their Lordships, therefore, thought it 
necessary to send it back to India to a second Irial. 

Evidence upon the point of mercantile usage at 
Calcutta to allow interest on these has now 

been obtained, and their Lordships are clearly of 
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t)pinion, ’that the Court below was quite right in 
hoMing that it does not sufficiently establish the 
usage, upon* which alone the right to interest must 
■depend. 

In Bombay case, what their Lordships decided 

was this ; that as there was evidence there given which 
the Court below thought was sufficient to establish 
the custom, and as their Lordships were not pre¬ 
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pared to dissent from that conclusion, they held that 
the Court below was warranted in giving interest j.and 
it might well be that such a custom prevails in Bombay 
and does not prevail in Calcutta. 

This case was sent back for the express purpose of 
trying whether in Calcutta such a custom or usage did 
prevail there. If it did prevail, there should have been 
evidence of an overwhelming character to establish it. 
Such evidence has not been given; and their Lord- 
ships are clearly of opinion, that the Court below 
could come to no other conclusion than that it did 
not prevail. 

The judgment, therefore, was perfectly right, and 
the appeal must be dismissed, with costs. 
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1 st July 
1802. 

Sale for 
arrears of 
Government 
revenue set 
aside. 

The sale 
advertisement 
beinjS irregu¬ 
lar, first, in 
not being 
published in 
conformity 
with sec. 6 , of 
Act No. 1 . of 
184s ; and 
secondly, the 
Mt^hals not 
being sold in 
their con¬ 
secutive 
nuntbers, 
in tbe Towjee 
or Register of 
the Collector 
of theDistrict, 
as iMOvidedby 
section 
that Act : 


In this appeal the suit was instituted to set aside a 
sale of an ancestral estate sold under the provisions 
of Act, No. I. of 1845, for arrears of Government 
revenue, and to obtain possession, with mesne protits 
and interest. 

The estate, called Talooka Sarungpore^ was put up to 

public auction, and sold by the Government Collector 

« 

under Act, No. I. of 1845 reason of the default of 
the Respondents in not paying the arrears of Govern¬ 
ment revenue due thereon. At such sale the late 
Maharajah Roodur 5 z«^A,the father of the Appellant, be¬ 
came the purchaser for the price of Rs. 1,02,100 ; and 
he was put into possession by the Government officers. 

* Present : Members of the yudicial Committee ^—Tlfe Right 
Hon. Ix>rd Kingsdown, the Right Hon. Dr. Lushingtoit, and the 
Right Hon. Sir Edward Ryan. 

Assessors, —The Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir James W, Colvile. • 


In^shtrity is cured by Act, No IX. of 1854. which relates only to 
tecl^cai procedure in tbe Lower C ourt, which are not pro- 

dwotiv* of to parties. 
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He remained in possession tip to the time of his 
decease, the Appellant, as heir-at-law, succeeded 

to the same. The chief ground upon which the sale 
was iyjuoht to be set asi le was certain alleged in- 
formalirtes and irregularities in the conduct of the 
sale charged against the Government Collector with 
reference to the pfovisions of the above Act. 

The facts of the case were as follow 
The T&lodka Sarungporg, a permanently settled 
estate, wa.s the ancestral property of the Respon- 
* deflts ; and the kists or instalments of Government 
revenue payable by them thereon, for the months of 
Cheyt and By sack 1255, Fuslee era, correspondiug 
with the year 1848 A.D., were allowed to fall into 
arrear, and amounted ro the sum of Rs. 1,573. ®P« 

The instalment payable for the month of Cheyt 
became due on the first of the next following month, 
and the instalment payable for Bysack became due 
on the first of the next month, viz., Jeyt^ and not 
having been then paid, were at these respective dates 
treated as being in arrear, according to the pro¬ 
visions of section 2 of Act, No. I. 1845. I** pur¬ 
suance of the requirements of section 3 of that Act, 
a general notification, fixing the latest date for the 
liquidation of arrears, was published in the Courts of 
tite District and every Sudder and MofuSsil office, and 
»mder the same notification the latest date for the 
liquidation of the arrears was the 7th of 1848, 

btit at thAt date the arrears were not paid. 

It is pfOVided by section 3 of the Aet, No. I. of 
' .1845^ ^ default the estate in arrear shall 

be sold St pubjic auction to the highest bidder. On 
the ^h June, 1848, a proceeding was held by the 
Goi^rnment Collector, in which k was declared and 
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s 86 a. recorded that the estate was liable to be ^Id. la 
Maharajah- accordance with that proceeding, and in pursuance 
^sIngh*^** of the provisions of section 6 of the above Act, a 
Bahaouor notification in the native language was issued^by the 
Baboo Collector on the sa.ne date, intimating that«tbe 5th 
*Narai^ following was the day fixed for the sale of 

SiN«H. the estate. Al^o, in pursuance of section 7 of the 
same Act, a proclamation was issued by the Collector 
on the same day, directed to the and under¬ 

tenants upon the estate, forbidding them to pay rent 
to the defaulting proprietors from the day after that * 
lixed as the last day for liquidating the said arrear as 
aforesajd. Two advertisements in the English lan¬ 
guage were also published, one in the ^£^ra Govern¬ 
ment Gazette, and another in the Bengal Govern¬ 
ment Gazette, notifying that the Talook^ with others 
also meiitiuned, would be sold on the 5th of July^ 
1848, for the recovery of balances of Government 
r-cvenuc not paid up on the 7th of June, 1848. 

Petitions wcie presented by the defaulterspraying 
that the Collector would exempt, in his discretion, 
under section 11 of that Act, the estate from sale by 
receiving the balance due, but the Collector held that 
he had no power to accede to the application. 

On the 5ih of July, the day notified, the estate 
was put up to public auction, and sold by the Col¬ 
lector to the late Maharajah Roodur Singh, at the 
highest bidder, for the sum of Rs. 1,02,100. 

The defaulters presented a petition to the revenue 
Commissioner against the sale, under section 17 of the 
Act, No. I, of 1845, containing their grounds of appeal| 

In which they set forth certain alleged^ irregularities or 
informalities in the notification of the sale, ^nd in the 
of the sale on the part of the Collei^or, 
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and prayed an annulment of the sale. These allegecf 

irregularities were stated to be, first, that as by 

section 14 of the Act, No. !. of 1845, clearlfr 

laid doffrrt that a day was to be fixed for the safe 
, • ... 

(agreeably to the ' provisions of section 6 of that 
Act), it was necessary to hold the sale on that 
day / and secondly, that the sale was to be conseentive, 
according to the order of the ntmiber ; namely, that 
the Mehal wltich bort' the smallest number on the 
Tqujee,OT register of the Collector, was to be first 
brought to sale ; that in like manner, it was neces¬ 
sary to hold the sale of the remaining Mehah in' 
the same succession and order ; and that, it wis 
in the power of the Collector, or any other 
of the officers, to bring any Afehal to sale by a 
breach of number. That from a perusal of the 
advertisement contained in the Ga2ette, it w’as 
apparent, that Mousah Bishenpoor Bulahhuddcr^ 
the number of which on the register Towjen is 
No. 6g6, was inserted in the first number; Mousah 
Luchme^poor, the register Towjee number • of 
which is No. 653, was inserted in the second 
number; Talopka Sartingpoor^ the number of which 
is No. 3 047, was inserted as the third number ; 
and Mousah Mutrapoor^ the register number of 
which is 3,483, Was inserted as the fourth niimbet 
in the proclamation, and that the sale was so accord- 
ingly held; whereas, if the first number bad been en¬ 
tered as the second number, and the second number 
as the first number in the sale proclamation, there 
would have been no breach of numbers. That by this 
means,^ the conclusion of the sale, contrary to sec¬ 
tion 14 of that Act, w'as clearly established. That a 
greater informality in the sale existedT—the advertise- 
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ment pr«;8cribed by section 6, of the same Act, 
fixing the 5ti\ of yu/y, 1848, as the day safe, and 
fjgfwarded to the printinj^-office for the information of 
the auction-purchasers, agre^-ably to the authority of 
the Circular lettrr of the Sudder Board, I^o! H, 
dated 20th 1845, and according to which, being 

printed, it was transmitted, by means of the Govern¬ 
ment Gazette, to all the civil and revenue authorities 
in every Zillah^ being manifestly erroneous, as it ap- 
pear&B from the heading of the advertisement to be in¬ 
serted in this form:—“ First, that in accordance wi'h 
section 6, Act I. of 1845, the Moiizahs^ mentioned 
below, would assuredly be sold in the office of''the Col-, 
lector of the District of Tirhoot, dated 5th ytdy. 1848, 
corresponding with the igth Assar, Fuslee (on 
Wednesday), for the recovery of the balances Hue to 
Government from the Mahals mentioned below, at 
the request of the Collector ^ of the District of 
Bhagulpore^* ; whereas in the Taloohi in dispute there 
was no government arrear demanded by the Collector 
of tlje District of Bkagulpore. Second, in the detail 
of the advertisement, as in the place of Pergunmh 
Suressa^ both in English and Persian, Talooka 
Sarungpoor^ Pergun,nah Suressa^ was inserted. That 
Pergunnaik Suressa was not in the District of TirhcfQ.. 
That this error was contrary to section 6, Act Ng. 1 . 
of 1845, aqd the Circular l.tter'of th^ Sudder 
Board, No. ii, ^da,ted 20th June of that, year, 
therefore, in consequence of the occurrence of surh 
trr^ularities, the sale could not be a^rtned, as in the 
event of the affirmation of the sale, according tp |hie 
notification, the purchasers wouli| be entitled^ to tho 
possession of the Mehai^ the arrears of which 

4]fm^nded by the Collector of the District e| 



ON A^PfCAL FKOM THE BAST INDIES. 


? 7 '^ 


Bhaguipore, and that Mehal be attached to Pergunn&h 
and pot, according to law, of Talooka Saningo 
pooty P^rgunnah Suressa* 

The ConHnis^ion‘^^^^ after referring the matter to 
the \Co 11 i^ctor, refuseti* the prayer of the petition, and 
on the loth of August^ 1S48, affirmed the aale. The 
Sudder Board of Revenue, when applied to, refused 
to interfere in the matter. 
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In consequence thereof, several of the defaulters 
«comnienced the suit out of which the present appeal 
arose, by filing their plaint in the Court of the Prin¬ 
cipal Sudder Ameen of Tirkoot^ against the Govern¬ 
ment, the Collector of the Ljistrict, and the late Maha^ 
rajah Roodur Singhy the auction purchaser, as principal 
Defendants, and also against certain other parties, de¬ 
scribed as precautionary Defendants, in conformity, as 
alleged, with the provisions of sec. 19. of Act, No. I. of 
1845, within the term of one year from the date when 
the sale became final and conclusive. The plaint, 
among other things, stated, that the suit was 
brought to recover possession of, and for the in¬ 
sertion of the Plaintiffs' names in respect to, Talooka 
Sarungpore, Pergunnah Suressa, by the annulment 
of the sale held on the 5ih of july^ 1848, and the 
annulment oit th® proceeding of the Commissioner 
of Revenue, dated loth of August of the same 

year^ affirming the sale; as well as to obtain the 

sum of Rs, 13,735 3a., the principal and interest and 

the mesne profits from the date of the sale. The plaint 
then stated the principal facts contained in the Piain- 
• tiflh' petitions filed in the Revenue Courts aforesaid, 
both before and after the sale,) and that, as thoise 
Aufyborities would not annul the sale, the Plaintiffs 
had brought their suit for that purpose, on the 
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« 

grounds of certain irrej^ukrities, the principal, of 
which wefe, that the notifications or ativeftisements 
were informal and erroneous according to section 6 
of the Act; that the sale was made in op{)o‘sition to 
the provisions of sec 14 of the Act, inasmuch as the 
Mehal was alleged to have been out of the order pre¬ 
scribed by that section, and not With reference to its 
number on the Tinvjee, or Register of the Collector, 

with reference to the numbers of ih^ ox\\e.x li^chals 
« 

and that it was put up for sale, and sold earlier in the * 
sale than another Mehal bearing a lower number on 
the Towjee of the Collector, and sold at the same’ 
sale, 'The plaint then stated the reason why the 
parlies called precautionary Defendants were marfe 
Defendants, namely, that they were the proprietors of 
certain Afousdhs inclmied in the Tahoka, and would 
not join the Plaintiffs in bringing the suit, alleging 
them to be colluding with the otl>er Defendants, and 
prayed that they migl t be put in possession of their 
estates, and have their names recorded in the column' 
of ’proprietors, by the removal of the name of the 
auction-purchasbr, with mesne profits and interest,* 
to the flay of the recovery of possession^ 

The answer of the Government, amongst other' 
things, submitted to the Court the irregularity of 

making both the Government and Collector parties 

« 

to the suit, and insisted on the validity of the sale/ 
with refi^ireiice both to the notifications and proclama^ 
tipfis in regard to the provisions of the Act, No. U 
of 1845, and the Circular Order of the Suddef Board, 
datefi iHth Aprils 1843, appended 

thereto. 

The answer of the Appellant, as the son arid heit' 
jsrf, the late Maharajah Roodur Singh, who had diedi 
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peodiiig .the suit, after stating several irregulari¬ 
ties in the suit, apparent on the face of the plaint, 
and submitting that the suit should be d^s•^^i^:sed, met 
the several statements in the plaint by denying the 
alleged fcoilusion, and upholding the sale to Maharajah 
Roodur Singh, as 'pilrchaser at the public sale by 
auction, as regular and valid. The other Defendants 
also put in answer»i. 

The hearing of the suit took place before the 
Principal Sudder Ameen (Mr. E. Dacostas\ on the 7th 
• of April, 1853, vvhen he gave judgmen t and decreed 
in favour of the Defendants, dismissing the suit with 
costs. After deciding that there was no ground 
for a non-suit, he proceeded in these terms :—I now 
proceed to the merits of the case. It appears that 
this sale was h«-ld under Act, No. I. 1845, on the 
5th of the month of July, 1848, for a balance of 
R®* *t573- 6p, and was confirmed by the 

^Revenue Commi.ssioner on the loth of the month of 
August, 1848, by the dismissal of the Plaintiffs’ appeal 
against the sale. The claimants now come into Court, 
not denying the fact of being in arrear, but seeking to 
obtain a reversal of the sale, on pleas of which the 
following is the substance :—First, that under sec¬ 
tion II of the aforesaid Act, the Collector did not 
exempt their.estate from sale, though he did those of 
several other defaulters, by receiving their rents subse- 
<^<<|uently to the iasl date of payment. Second, that their 
ancestors’ good services to the State have not been 
taken into consideration. Third, thdt the payment 
of the arrears was withheld by the .Bankers, in collu- 
‘ sion with the Maharajah, the Defendant, ’’ourth, that 
the price r€a!i2fd at the sale was inadequate. Fifth, 
tli^t the Commissioner's., order confirming the sale is 
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opposed to sections ti and i8 of the aforesaid Act. 
Sixth, that the sale was held contrary to the pnovt- 
stons of sections 6 and 14 of that Att, out of ito 
turn —or, in other words, out of the regular order of 
the number of the Towjee —and without p,oblfcatioit 
of the notice in the 'Gazette.' Now, it is obvious, 
that all the foregoing pleas, except the last, or sixth 
one, are absurd and' irrelevant, noways affecting the 
legality ■ Of the sale. By section 24, a, revenue 
sale can only be set aside by the Civil Court, upon 
the ground of its having been made contrary to the* 
provisions of the Act above mentioned. The fact of 
the Collector not exempting the Plaintiffs' estate front 
sale under section 11, and of the Commissioner of 
Revenue not suspending his final orders on their 
appeal against the sale, and not representing the Case 
10 the Sudtier Board of Revenue under section 18, are 
no infractions of the law. Both these sections vest the 
Revenue authorities with a dit^crelionary power to 
grant the favour, but it is clear that, in the present 
instance, they did not feel justified or warranted in 
granting the indulgence. Indeed, the Collector, in 
his letter to the Revenue Commissioner, under date 
the 2^id June^ 1848, plainly states,, that no suffi* 
cient reason that 1 can discover exists to enable 
me, under si^ction ti, Act, No. 1 . 1845* tot exempt thin 
estate from sale. On the score of indulgence alone 
can the boon be granted.' And, notwithstanding that' 
the Plaintiffs did prefer ati appeal to the Cocnmis^ 
sioner against the sale, yet that Aulhprrty, stOing no 
reason to annul the sal«*, rejected their petition, Ast 
, r^girdd t‘'e sixth or last plea urged by the Plaintiffs^ 

I do not find that the provisions of sections 6 and 14 
ila^e.becii anyways infringed. The records of the 
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case clearly show that the notice of sale prescribed 
by the hrst>mentioned section has not been duly and 
regularly issued, but published both in the English 
and vernacular Government Gazettes, and that the 

s 

sale baa been conducted in strict conformity to the 

-•P r.*. 

last-mentioned section. Mouzak Luckmeepoort bearing 
No. 652 of the rent-toll or Register ; Talooka 5 !<i- 
rungpooTy the valiidity of which is contested by this 
suit, No. 3047; and Mouzah MutrapooVy No. 3482; 
forming class first Mehalsy have been very properly 
and‘Correctly classed in regular order, and sold accord¬ 
ingly in the rotation of their numbers in the manner 
advertised in the Calcutta Gazette of the 21 st JunCt 
184S, viz., the lower numbers on the Register 
preceding the higher ones. Consequently, Mouzah 
Bishevipoor Bullabhudder\ Chuckia Gurjouly Pergunnak 
Bisarah ; bearing No. 696 of the rent*toll on Register, 
being of a different species, appertaining to class four 
of the form annexed to the Circular Order of the 
Sudder Board,' dated the i8th of Aprils 1845, No. 9, 
of the Agra Gazette, could not, of course, be inter¬ 
mixed with class first, estates, and classed or'sold 
second. To do so would only be to reverse the 
regular series of the number of each f:\zszxAMehalSy 
prescribed, not only by the said form, but by the 
rules of section 14. The entries made in the 
advertisements issued under section 6 correspond 
with those published in the Calcutta Gazette. The 
discrepancy in the Agra Gazette is satisfactorily 
explained by the Collector. It is evidently an error 
of the printer, and arises from the circumstance of 
his having (tb save the space of the separate notice) 
placed under*an erroneous heading, estates, class one 
belew class four Mehal. This, however affords no 
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gf’dund fdr invalidating the sale* In the advertise¬ 
ments printed in the Calcutta Gazette, and those sedt 
to the Courts and other places, under section 6, no 
error exists. In short, there are no grounds po set 
aside the sale, which has been conducted ifl «strict 
confornr'ily with the provisions of Act, No. I. of 
1845, and is in every respect good and valid and it 
was accordingly ordered, that the plaint be dismissed. 

Two appeals were brought from this decree, which 
were, afterwards consolidated. The hearing of the same 
took place on the 29ih of August, 1856, before Messrs. 
Trevor, Samuels, and Money, the Judges of the Sudder 
Dewanny Adawlut at Calcutta, when the Court recorded 
their opinion, that the only pleas to be considered were 
—“ First, that the sale advertisements in the Agra and 
Calcutta Gazettes disagreed with each other, andi were 
not published in strict conformity with section 6, Act, 
No. I. of 1845 ; and, secondly, that the Mehals were not 
sold in their order in the Towjee, in consecutive numbers, 
agreeably to the provisions of secion 14 of the Act 
above cited. The Appellants state that the Mehals 
w'ere* published in the following order in the Agra 
Gazette :—* First, Bishenpoor Bullabhudder, No. 696, 
Second, Luchmeepoor, Pergunnah Dhurour^ No. 652. 
Third, Sarungpoor, Pergunnah Saram, No. 3047.* 
Whereas No. 652, should have been first, and No. 696, 
second. That the.Collector admits the incorrectness 
of this advertisement, but explains that the Mehals 
were sold according to the Calcutta Gazette, which 
was correctly printed and published. That in the CaU 
entta Gazette they" stand thus :—■* First, Luchmeepoor^ 
No. 652 ; second, Sarungpoor, No. 304^ ; third. Mu- 
trapoor, No. 3482 ; fourth, Bishenpoor Bullabhudder, 
No. 696.^ Whereas No. 696, which is fourth, should' 
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have been advertised and. sold before No. 3047, 
wjiicb is second in the notification. The Defend- 
ants contdnd, that the Plaintiffs have misconstrued 
the intent of section 3, Act, No. I. of 1845, which re¬ 
lates to, permanently settled ; and of section 5, 

which has referenre ti various Mehals settled for 
6xed periods ; and also of the Board’s Circular Order 
of the i^th of Aprils iS45i and the form appended 
to it. The Mehals of various kinds were advertised 
in the Government Gazette, in conformity with, the 
abqye form. That the sale of the estate in question 
was conducted regularly, with due regard to its con¬ 
secutive number, according to the provisions of the 
Act; the three first estates being of the sdme de¬ 
scription—that is, Mehals permanently settled and 
sold for the realisation ot arrears of revenue due from 
themselves, and the fourth estate being sold for 
arrears on account of other Mehals ; and, lastly, that 
the estate No. 6g6, was placed fourth in the Agra 
Gazette through the mistake of the printer, which 
would not invalidate the sale, inasmuch as section 6 
of the Act does not provide that the notifications * en¬ 
joined by the Act shall be printed with reference 
to the conseQutive numbers of the Mehals in the 
Gazette; and section 14* which enjoins that sales 
shall be made with reference to the consecutive numt- 
bers of the estates to be sold, duly provides that they 
shall be sold with reference to their consecutive 
numbers in the Towjee ; and the sale was duly 
conducted under the provisions of this section.” The 
Court then finally pronounced their decree as follows^; 
—“ Upon the first plea we find no difficulty; The 
alleged disagreement between the Agra and Caleutick 
Gazettes appears upon the record, and is admitted by 
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the Collector. It is evident, from a comparison of the 
notiBcation published in the two Gasettes, t at ^ 
variance complained of existed ; but we are of opinion, 
that this disagreement between them does not 
way vitiate the subsequent sale, and is no greupd or 
us, under the provisions of section 6, or any other 
section, of the sale Act, to pronounce the sale of t c 
estate to be invalid. It is necessary, under ihe law, 
that there should be a sufficient publication of the 
estates that are to be sold / but the Act nowhere 
enjoins that the estates shall be sold in the or er • 
specified in those notifications. We proceed, then, 
to consider the second plea, regarding the sale of the 
estate^ in.their regular order or sequence according 
to the consecutive numbers on the Townee. The or er 
in which sales are to take place, is distinctly laid down 
in section 14 of the Act-'It is hereby enacted that, 
on the day of the sale fixed, sales shall proceed in 
regular order, the estate to be sold bearing the lowest 
number on the Towjee or registers in use in the 
Collector's Office of the District being put up first, 
and so on in regular sequence ; and it shall not be 
lawful for the Collector to put up any estate out of lU 
regular order by number.' We find .that the estates 
notified in the Calcutta Gazette were sold in the order 
in which they are placed in that notification— 
Sarungpoot, the estate in dispute, bearing the numbor 
3047 in the Towjee, was sold before the 2-anna share 
of Mousah Bishenpoor, the number of which was 6^ 
on the Towjee. The Pleaders for the Defendants 
contend that these estates were sold in their order, 
accordfing to their respective classes or descriptions, 
; ; laid down at the end of section 5 of the Act, and 
^at, therefore, they were sold according to their 
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consecutive number in the Towjee^ and in accord* 
anqe with the provisions of section 14. The defence 
set up by the Collector in the Lower Court is to 
the same effect. In interpreting the meaning of the 
provisio*iis of this section, we must look at the precise 
words, and construe^thern in their literal and ordinary 
sense. It is only where the meaning of the law is doubt* 
ful or ambiguous, that we should be justified in putting 
any qualification whatsoever upon it. But there is 
no such necessity here. The words are precise, and 
• the ^Cleaning is perfectly clear. We cannot admit’the 
reasoning upon this point of the Counsel for the De¬ 
fendants, nor the interpretation which the Collector, 
in his defence, appeari to have placed upon h,is own 
act with reference to the law. We do not find that 
he anywhere asserts, that the estate placed fourth in 
the Calcutta Gazette, which bears a lower number 
on the Towjee, and was sold after the disputed 
estate, which bears a higher number, is not a settled 
estate, or is borne on any other Towjee than that 
of the general rent-roll of the district. We pre¬ 
sume that there is but one Towjee or rent-roll in 
a District for all settled estates in that District; and 
as we cannot allow that a classification of estates 
according to the nature of their arrears and a Dis¬ 
trict Towjee are one and the same thing, we must 
bold that there has been a clear violation in this 
case of the provisions of section 14 of the sale law, 
and consequently, that under the plain terms of 
that section the sale was illegal. It is possible that 
the form attached to the Board’s Circular of the 
xSth of Aprils 1845, may have misled the Collector 
regarding the order in which the sales of these 
estates were conducted. But with this we have 
nothing to do; and indeed, the BoardCircular 
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refers solely to the orders of notification, apd has no 
reference to the sale. As to the argument which has 
been addressed to us by the Respondent’s. Pleader, to 
the effect that an error or irregularity which may 
have taken place in the conduct of the sale* cannot 
now In appeal be noticed, inasmuch as it was an error 
or defect of a technical nature, and consequently one 
which was corrected by Act, No. .IX. of 1854, we 
would observe that that law only refers to errors, 
defects, or irregularities of procedure in Courts of 
CivH Judicature, not to rules of law or conditions 
which affect the substantive rights of the parties. In 
the transfer of property from a defaulter to a pur¬ 
chaser under Act, No. I. of 1845, the intervention of 
the Collector is by law necessary, and certain rules 
are therein laid down, all of which are conditions 
essential to the validity of the sale. The rufes laid 
down in section 14 of the sale law, are prescribed 
with a |view to prevent the officer holding the sale 
from capriciously putting up an estate out of its 
order on the rent-roll, and thereby surprising in¬ 
tending purchasers, and inflicting an injury, it may 
be, on the defaulting proprietor. They are in their 
nature, no doubt, purely arbitrary ; but, notwith¬ 
standing their nature, the observance* of them is 
necessary, under tbe law, to give a purchaser an inde^* 
feasible title, and to prevent the defaulter from setting 
aside the sale on the score of irregirlarity. Whether 
these rules have or have not been strictly observed 
out of Court is the main point of inquiry. When 
a suit like the present comes before a Court of 
Justice, any overlooking, or misconception, or dis¬ 
regard of these necessary, and, therefore, material, 
tb^ngh arbitrary rules, is a violation of the con¬ 
ditions of the sale, materially affec|jng the sub- 
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st&ntive rights of the parties before the Court, and 

necessarily vUiates the sale. Act, No. IX, of 1854, 
only regards technical errors of procedure in the 
Lower Courts, which are not productive of injury to. 
either phrly. If the d&le has been decided below on 
the merits, without a proceeding being drawn up 
under section 10 oi Ben. Reg. XXIV. of 1814, or 
with a disregard of an objection to the over-valuation' 
or under-valuation of suit, or non-sufficiency of stamp, 
such irregularities of procedure in Court, which 
cannot interfere with the substantive rights of any 
party, fall within the purview of Act, No. IX. of 1854, 
and cannot be noticed in appeal. But, with* the 
substantive rights of parties, or with rules of law 
which affect those rights. Act, No. IX of 1854, has 
nothing tt» dp. These remarks are of general appli¬ 
cation, and we have thought it necessary to record 
them from a conviction that a very considerable mis¬ 
apprehension prevails as to the scope of Act, No. IX. 
of 1854, The effect of the irregularity in the con¬ 
duct of the sale which has been established in this 
case, is simply to invalidate the sale, and bring back 
the parties to their status quo before the sale, and 
subsequent to the default. It does not remedy the 
Plaintiff’s defaujt, and consequently, does not enable 
us to restore him to the actual beneficial possession, of 
which he was deprived on the date of the default, by 
the operation of the sale law. This being so, we 
have considered whether it may not be argued, with 
some show of reason, that inasmuch as the Plaintiffs 
have sued for a reversal of the sale as a means of 
recovering possession of their estate, and as we are 
unable to pass any order regarding beneficial pos¬ 
session, the reversal of the sate only can be of no 
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benefit to them, and is not a remedy to whicK they afe 

of right entitled. Their interests in the property, it Aiay 

be argued, ceased from the day on which their default 

occurred; and subsequent to that date theyxetained 

♦ _ 

no rights, except to the sale proceeds. The Regularity 

or otherwise of the sate, it may be said, is a matter 
between the Government, as vendogr, and the auction 
purchaser, as vendee, with which the defaulter can 
have no concern. This argument, how'ever, assumes, 
that the defaulter is placed in a very different position 
from that which, in our opinion, he occupies under 
the sale law. It is true thiit if a balance exists 
against an estate after sunset on the latest fixed day 
of payment, the owner of the estate cannot, by . the 
payment of the balance, of right retain it. It is open, 
however, to the Revenue authorities, under section ii 
of the Act, to receive his balance, at any period pre¬ 
vious to the sale, and restore to him his full rights. 
It is unquestionable, therefore, that the defaulter 
retains a valid subsisting interest; in fact, the right 
of ownership—in the properly, until its actual aliena¬ 
tion by a legal sale ; and that if an illegal sale has 
takeir place, it is of the greatest importance to him to 
obtain its reversal, in order that this* right or interest 
may be revived, and he may be .replaced in a position 
to enable him, through the influence of the Revenue 
authorities, to recover the actual possession ^ of his 
estate. We observe, h -twever, that in this case the 
Plaintiffs do not sue for the reversal of the sale solely 
as a means of recovering possession. On the con¬ 
trary, in their plaint, they press their prayer for the 
reversal of the sale, .and that for;possession of the 
estate, distinct from each other; and it is obvious, 
from their pleading, th|it possession was not the sole 
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object they had in view ; for their contention partly is, 
that, owing ito the, estate having been sold out of its 
order, they have obtained a very much smaller price 
for it than they otherwise would, and as they cannot 
Calculate the amount'*''6f damage which they have sus« 
tained by this irregularity, thrir onij- remedy clearly 
lies in a re-sale, and to thi.s we consider that they arc, 
under the law, fully entitled, irrespective of their 
claim to possession. Under the foregoing considera¬ 
tions, it is ordered, that tlie {decree of the Principal 
Sudder Ameen be reversed ; that the sale, in conse- 
qiience of its having been held in opposition to the 
provisions of Act, No. I. of 1845, be cancelled; that 
agreeably to section 25 of that Act, the purchase- 
money be refunded, with interest, to the auction pur*> 
chaser &y Government ; that both parties be restored 
lo the position they severally occupied subsequent to 
the default and previous to the .«ale, and that the costs 
of both parties be charged to Government ; that the 
Appellants recover the costs of. this Court, agree¬ 
ably to the account prepared by the accountant, with 
interest from this day to. the day of final realization 
from Government ; and that, in order to obtain the 
costs of the Zillah Court, they must petition the Zillah 
Court, whenqe, in accordance with a Circular Order 
passed on the 4th of July, 1836, an order will be 
passed for the same to he paid." 

The present appeal was from this decree. 

As the Respondents did not appear, the appeal w’as 
heard ex parte. 

The Solicitor General ( 5 ir R. Palmer) and Mr. 

Leith, for'* the Appellants. 

The requirements cf the law as to public sale by 
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the Government Collector ifor arrears of rcveniie 

a 

-have been substantially complied with,* due regard 
being had to<i sections 5 and 14 of Act, No, 1 . of 1845* 
Admitting that there was an inform ..lity or‘irregu¬ 
larity in the sale, it was imraateriai, and is cured by 
Mejg'. IX. of 1854, as no special injury or damage to the 
Respondentsjhas been shown to harve resulted there¬ 
from. The sale ought not, therefore, to have been set 
aside by the Court. The Act. No, I. of 1845, nowhere 
declares in express terms that a sale shall be void, or *. 
.^hall be set aside, if not made in exact accordance 
with the ) revisions of section 14 of that Act; which 
provisions, we submit, are merely directory as regards 
thetCullector and the executive officers of the Govern¬ 
ment, and do not affect the title of the auction pur> 
chaiser. The late Maharajah> Roodur Singh was a 
bond fide purchaser at the sale, which became final 
and conclusive under the,'express provisions of sec¬ 
tion 19 of Act, No. I. of 1845 ; and, therefore, the 
sale ought not to have been set aside by the Court on 
thd ground of irregularity on the part of the Collector 
in its conduct. The remedy, if any, of the Plaintiffs, 
was a personal action for damages again.st the Collector, 
by whose act they considered themselves aggrieved. 

The Right Hun. Dr. LUSHINGTON : . 

Their Lordships are of opinion, that the judgment 

i 

of the Suddet' Court, now appealed from, is rights 
They think it important that the regularity of Govern¬ 
ment sales, under the Art, No, 1 . of 1845, for arrears 
of revenue, should be strictly observed. 
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AND 


Sheeb Chl’NDER Roy and othprs ... Respondents.* 

^ m 

On appeal from the Sudder Dewanny Adawlut at 

Calcutta. 


This appeal arose out of a suit instituted by 
Neelku^th Gooptoo, as the next friend of a minor, 
named Bhairub Chundro, The object of the suit was 
to establish the minor’s rights, as adopted son, to 
succeed as heir of Kirtee Chundro Chowdhuree ; and 
also to set aside the adoption of one Gerish Chundro^ 
under an Unoomotee Puttur (a deed giving power to 
adopt), alleged to have been made by Bhoban Chundro 


•.Present. Members of the Judicial Right 

Hon, Lord Kingsdown, the Right Hon. Dr. Lushington, and the 
Right Hon. Sir Edward Ryan. 

ilwssors,—The Right Hon. Sir Lawrence Peel, and the Right 
Hou. Sir James W. Colvile. 


and July, 
1862. 

This Court 
will not apply 
to pleadings 
in the Native 
Courts, the 
strictrule, that 
averments 
in a plaint 
not traversed 
in the answer, 
are to be taken 
as admitted. 

In a suit to 
establish a 
deed of Unoa- 
motee Fuitur 
(permission 
to adopt), 
which was 
never regis¬ 
tered, and 


which power to adopt bad not been exercised by the deceased’s widow for 
nearly twenty years, the plaint set out the deed and relied upon the 
.adoption. The answer did not traverse the alleged deed and the adop¬ 
tion made in pursuance thereof,' but denied generally the title of the 
Plaintiff. Held, in absence id proof of the execution of the deed of 
UnaomoUe Putiur, that the omission to traverse the allegation of its 
execution was immaterial, as the Plaintiff was bound to prove his case by 
evidence, which he bad failed to do. 

Quare.^—If under section 33 of Ben, Reg. X of 1793, an adoption by 
a- minor and ward of Court of a son, without the consent of thn 
Court of Wards, is wholly void. 
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Cholvdhuree, the surviving son of Kirtee Chundr'o 
Chowdhuree* 

^ The Appellant's c^se was, that Kirtef Chundro 
Chovidhuree^ on the 3otli of May, 1828, shortly before 
his death, executed an Unoomotee Puttur and delivered 
the same to the Appellant, his wife, which dee‘d latitho- 
rized her in the event of the death of his two natural 
sons, who were sickly, to adopt a.son ; that i-he had 
exercised the power so given her, by adopting Bhairub 
Chundro* The genuineness of the deed of Unoomotee 
Puttur was denied by the Respondent, and the adop* 
tion of Gerish Chundro, by Hurromonee, the widow 
of Bhoban Chowdhuree^ the surviving son of Kirtee 
Chundro Chowdhuree, relied upon by him. 

The principal facts of the case were as follows :— 

Kirtee Chundro Chowdhuree, died on the 23rd Jois- 
tee, 1235, leaving only two sons, 'fuggut Chundro 
Chowdhuree, and Bhoban Chowdhuree, his jr»int heirs, 
in equal undivided moieties, according to Hindoo law, 
and the Appellant, his sole widow him surviving. 

The two sons were both minors at the tiire of the 
death of their father. The elder son did not long 
Survive his father. He died on tie 3rd of December, 
1828, Et minor, intestate, and without having been 
married, leaving the Appellant, his mother, and, as 
such, his heir according to Hindoo law, entitled to 
succeed to his one>half undivided share in the 
whole of the property left by his fatlier. The 
other brother died on the 19th of December, 1844, a 
minor, and intestate, without leaving any issue; but 
leaving Hurromonee, his sole widow, an infant of 
tender years, and his heir according to Hindoo law, 
ehtitted to his one undivided moiety ^of the share 
in the Zemindury, to be held'by her ,for life. 
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In the year Hurromonee forward Gerish 1862. 

Chundr 9 as a son adopted by I'er under the autho- Mussumautm 
rity of an Upovmotee Puttur, which deed she alle^fed tH^^wSou^ 
had been made by Bhoban Chundro Chowdhuree, her 
husband. At the time this deed was executed, be SHkiis 

was a *tmnor and ward of Court, but there was id 

authority granted by the Court of Wards, as required 
by Ben. R<*g. X. of. 1793, sec. 33, to enable him to 
adopt a son. 

A suit, No. 34, of 1846, was afterwards instituted 
^ by Hurromonee in the Civil Court of Zillah Myrnen- 
singhf against a third party, for the purpose of in¬ 
directly setting up and establishing this adoption. 

The Appellant intervened in the suit as a. party 
objector, and in a petition denied the validity of 
Hurromonee's alleg-^d Unootnoiee Putiur, and her 
power tt) adopt a son. On the 2nd of *yuly^ 1847. 
the Principal Sudder Ameen, after hearing evidence 
on the point, dismissed the suit. 

The Appellant afterwards, on the 30th of November^ 

18471 under the alleged Unoomotee Puttur from Kir~ 
tee Chundro Chowdhuree adopted Bhairtib Chundro.* 

In consequence, Hurromonee instituted a suit in 
the same Zillah Courts against the Appellant, her 
mother-in-law, and one Bhugobuity Gooptah, who 
datmed the , ri^^ht to hold a hereditary Toleok, 
granted by the late Kirtee Chundro Chowdhuree^ as 
Defendants. In her plaint in that suit, she slated 
(amongst other things) that Bhoban Chundro Chowd^ 

Artree, her late husband, being ill of fever, and being 
childless, executed in her favour an Unoomotee Puttur, 

•for the purpose of - taking five adoptions consecutively, 
and suhsequentiy died that very night / that she had 
accordingly adopted a son, under the name of Gerish 
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i8$«i according to the Shasters ; that, alter that . 

Appellant by violence dispossessed her of a 
***®*®^y Zemindar^, and she alleged, that the 

r^Van Delendant, the Appellant, bought. Bhairub Chundro, 
Smcrb Neelkunth Gooptoo, in Augroon, *«h4> 

had atlopted him; tl>out;h, as she charged, *she was 
not competent to make any adoption in the life of the 
son adopted by herself, and that as it was contrary to 
the Sh'asters.^he^ Hurromonee^ claimed the whole of the 
property of Kirtee Chttndro Chorndhuree^ with mesne 
prdlils. The Appellant, • by her answer to the ^ 
plaint, traversed and denied the making of an Unoo- 
moiee Puttur, by the late husband of the Plaintiff, 
Hurrqmonee, and alleged that it had been fabricated, 
and also denied that her husband had ever given 
Hurromonee any permission to adopt a son. The 
answf-r (urther stated that Appellant had be%n em¬ 
powered by the Unoomotee Puttur of her husband, 
Kirtee Chundro Chowdhuree, to take, in the event of 
their Uvo son’s deaths, three other sons, consecutively, 
into adoption : and that she had accordingly made 
the adoption of Bhnirub Chundro . 

Neelkunth Gooptoo^ the natural father of 
Chundro, then instituted the suit in which the present 
appeal arose, as the guardian or well-wisher of bis 
infant son. The plaint was filed in the same Ziilah 
Court against Hurromonee, and the Appellant, as 
widow of Kirtee Chundro Chowdhuree, with some 
others, as Defendants. The Plaintiff stated, that he 

sought to recover posses‘>inn of -a oncrthird of 2 annas- 
*5 gund »s of ihe-Zemindory and other property therein, 
described, together wdth wasilat, by rancelment of 
an illegal adoption made by the Defendant Hurro^ 
monee. The plaint averred, that the laic Kirtee 
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Chttndro Ch 9 wdhureey the ad'^ptive father of the minor, 
in order that, the funeral cake and watt-r shojid be 
prerpeiuated. and the property protected, had, on the 
18th yaistee of the year 1235, executed, in the pre- 
sence of witnesses, fTh' Unoomotee Puttur^ authorizing 
the Appellant to adopt consecutively three sons, 
and died on the '23rd of the aforesaid H month ; and 
that after thi><, the Appellant according; to the con> 
ditions of the Unoomotee Ptittur of her husband, being 
desirous of adopting a sou, he and his wife, Kripa- 
mooyee Gooptoo, gave their second son, Bhairub 
Chundro, a minor, on the I5ih Augroon of the year 
1254; and that the Appellant, in conformity, with 
the Shusters, took and adopted hinp, naming him 
Bhairub Chundro Choiodhuree, after performing the 
putristo jag, &c., and gave inlormation of it to the 
Judges. The plaint aUo averred, as to the Unoomotee 
Puttur set up by the Defendant, Hurromonee^ that it 
was never executed by lier liusband. 

The answer of tl»e Defendant, Hurromonee, did 
not contain'any traverse or denial of the av*er- 
inenis respecting the execution by the late Kirtee 
Chundro Chowdhuree of the deed ot Unoomotee Puttury 

m 

averred in the plaint ; nor di<l the an'svver contain any 
denial of th<; fact also averred in the plaint that his 
widow, the Appellant, had received authority from 
him to adopt sohs, in the event of their own two 
natural-born sons dying, hut pleaded that, as a period 
of twenty years had elapsed, under such circum¬ 
stances the suit .was haired under sec. 14. Ben. 
Re^. HI. ot 1703, and denying generally the Plain- 
tift’s title, relied upon the validity of her own adop¬ 
tion of Gerish Chundro, under the Unoomotee Puttur 
of her deceased husband. 


tm. 


Mtfsiiumvth 


Anonowovsb 

CHOWbHOtf- 


XAYAK 


V. 


Shrub 

CHUNOXi 

Roy. 





*•.# 


;Tf^ catioti of the piftllitlff toot fcb<| ® 
i^gutjitloti of Liniitatioti^ by the Deftn^htt*» 

%■ hfst referring to the 0 mQmo§ee 
cu^d by Kir tee Chundro Ckowdkuree, iai^ tp 
^doptioh by the Appellant thereunder, oft tfe‘ 3 ^^, ^ 
Novemberi 18471 Plaintiff's son, hy whithi he 

it was submitted, he became the sightful successor to 
his adoptive father’s real and personal propertyV SOd 
by then pleading that the suit J»ad been instituted 
at the expiration of one year from the date of the 
adoption, which, it was insisted, took the case ou| ©f 
the operation of the Regulation of Limitations. 

Pending the suit the Defendant, Hurromonee^ died, 
when the Respondent, Sheeh Chundro Roy^ as'the 
natural father of her adopted son, the minor, Oerish 
Chundro, was admitted in place of Hurfomime 9 &% 


Defendant. ^ 

The hearing of both suits took place together, before 

Norshiirree Seeromonee, the Principal Sudder Ameen of 
the Zilluh of Mymenslngh, on the a6tb of May, 185*,; 
whjsn he pronounced judgment. The material |M>rtioni 
of which was as f:>nows ;—“ Hurromonee has insfithte^v 
a suit, ,No. 2, in order to have the alleged adoptiou by 
4 nundmoyee Chowdhoorayan disallowed, and thereby 
to recover possession . of the property daimed in thif 
suit ; and, as the Plaintiff, also being appointed 
well'Wisher of Bhairuh Chundro, the adopted sob of 
4 nundmoyee a*orcsaid, has instituted this suit against 
Npht^r^monee and Anundtnoyee and others, Defendant?:, 
in ffder to have the adoption oi. Garish CkuHdro by 
'^ff^omonee disallowed, ^nd to recover possessioB of 
\;tl^ disputed property; and as the grdttnds Of hbth 
^, stdts, jare One and the same, it Vrait» th^tefore, 
irlfered that both suits should be triedjand ddi^ided 



ON APPEAL FROM THE EAST INDIES. 

together. Accordingly, this suit has been tried and 
determined along with the above-mentioned suit of 
HArrom&nee ; and, in my opinion, recorded this day, 
the adoption of Bhairuh Chundro by Anundmoyee 
has nojt been satisfactorily proved, the same is 
set assda, and the^..suit of- liurremcme aforesaid 
decreed in her favour, the reasons thereof apply also 
to this case," and it was ordered,* that that suit bo 
dismissed; and the Principal Sudder < 4 further 
held, that the Unoopiotee Putter executed’by Hurr^t^ 
monee's husband was proved, as well as the adoption 
mad^ ' under it, and finally ordered, that the claim of 
Hurromonee was good and tenable, and that the objec¬ 
tions of both the female Defendants were false and 
fraudulent, further ordering that Anundmoyee 'was to 
have during her lifetime, food and raiment; and the 
case wrisaccordingly so decreed. 

Neeikunth Gooptoo appealed against this decree to 
the Sudder Dewanny Adawlut at Calcutta, 

The minor, Bhairuh Chundro^ subsequently died, 
leaving the Appellant, his adoptive mother, his heir, 
according to Hindoo law, him surviving; -and under 
an order of the Court, the Appellant was made a 
party, as fiis heir, to carry on the appeal. 

The decree in Hurromonee'^ suit (No, 2) was also 
appealed to the Sudder Dewanny Adawlut by the Ap- 
peilapt, and*that appeal was marked No. 317, while 
the appeal in the,other suit was marked No. 316. 

The hearing of the last-mentioned appeal. No. 316, 
came on before the Sudder Dewanny Adawlut on the 
30th of Aprils >8551 when it was determined by the 
Judges of that Court, consisting of Messrs. Aber¬ 
crombie Dick,^Raikes, and' Patton, that the other 
appeal, No. 317, should be heard and disposed of by 
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them first j and that, afterwards, the bearing and de¬ 
cision of the appeal No. 316 should take place. The < 

_ ^ Q 

Court accordingly took up the appeal Nq. jry, in the 
suit No. 2 of the late Hurromonee^ and entered upon 
the hearing thereof separately, and tliereupon directed 
the Pleader of the Appellant to confine his argument 
to one issue, namely, whether the Unoomoiee Piittur^ 

m 

under which the late Hurromonee had adopted Gerish 
Chnndro was a* valid deed, as that was the ground on 
which her suit, No. 2, was founded.* 

The Sudifer Dewanny Court delivered judgment on 
that point, reversing the decree of the Principal Sudder 
Ameen made in that’ suit, as follows:—“ The law de¬ 
clares, ^^that no adoption by disqualified landholders 
is to be dt-emed valid without the consent of the 
Cmirt of Wards, on application made to them through 
the Collector, sec. 33, Ben* Reg. X. of 179^5. H 
follows, necessarily, tiiat no pow^r to adopt can be 
granted by such a person without the consent of the 
Court of Wards. Bhoban \Ckundro Chowdhuree^ the 
pel son who granted jthe power, to adopt, on which the 
snit^ is lonndedj^w’as at il;e time a ward ot that Court, 
and the consent of the Court of Wards was neither asked 
for nor. obtained. It is, therefore, invalid, and the 
suit of the Plaintiff must be disn issed* The decision 
of the Principal Sudder Ameen is reversed, and the 
-appeal decreed, w'ith lull costs, against the Plaintiff.'* 

No appeal was brought from this .decree. 

The Court immediately afterwards took up the 
appeal No. 316, and on the same day decreed as 
lullowsi—“ I'he deed was written several days 
helorc the decease of Kirtee Chundro Chewdhuree.^ 
4he giver of it, and,, therefore, might easily have 
becn^ registered. Ii was, hqwever, never made 
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public until nearly twenty years after its date. There 
is no proof* that it was ever made kno\ nf to any of 
the members of the family. It was not mentioned 
when the elder of| the two'legitimate sons of Kirtee 
Chundro Chowdhureel and, what .is most extra¬ 

ordinary, was not produced and^ acted upon at the 
time of the deceiase of the younger son, Bhohan 
Chundro Chowdhuree. It was at length produced, and 
a son adopted in virtue of it, after llurromoneCf the 
widow of Bhoban Chundro Chotodhuree, had adopted a 
son under an alleged power from her husband. It is,, 
too, in so mutilated and dirty a state as to defy all exa¬ 
mination into the nature of the stamp and the date of 
its sale by the stamp vendor. Under these circum¬ 
stances, it is utterly unworthy of credit. The appeal 
is, therefore, dismissed with costs, and the decision 
of the Principal Sudder Ameen, rejecftngthe Unoomotee 
Puttur of Mussumauth Anundmoyeo, confirmed.” 

The present appeal was from this last decree. 

The Respondents did not appear, and .the appeal 
was therefore heard ex parte. 
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Mr. Leithy for the Appellant, 

As the fact* of the execution of the Unoomolee 
Puttur by Kirtee Chundro Chowdhuree was averred in 
the plaint, and not traversed or denied by the answer 
of the Defendant;^ Hurromonee, it ought to have been 
considered by the Courts below as admitted on the 
pleadings, and as not requiring to be established by 
evidence. Now, the fact of the Unoomotee Puttur 
having been thus admitted, the adoption under it of 
the late minor, Bhairub Chundro, must also be taken 
as having been proved ; and such adoption was 
valid by Hjndoo law and custom. As respects the 
decree of the Principal Sudder Ameen, that decree was 
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CASES IN THE PRIVY COUf^CIL 

made on the hearing and consideration by that 
of the pleadings filed and evidence given in another 
and' distinct suit, to which neither the Plaintiff, nor 
the minor, Bhairub Chundro, was a party ; ^find that 
suit was improperly heard by the Principal Sudier 
Ameen with the suit out of which the present appeal 
has arisen. It is, therefore, submitted, that any alleged 
act of the Appellant, as the widow of Kirtee 
Chundro Chowdhuree, to whom the aathorlty to adopt 
was given by the deed, or any o-nission or delay on • 
her part, ought not to have been used by the Sudder 
Court so as to prejudice, much less to destroy, 
the rights of the minor, Bhairub Chundro, as t he 
adopted son and heir of Kirtee Chundro Chowdhuree. 

If the evidence was weak of the execution of the power 
to adopt, as it was t>ot impugned, it was sufficient. The 
substitution by tkb Court of the Appellant in the place 
of her deceased adopted son was most irregular : it 
made her both Plaintiff and Defendant. 

The case stood over for consideration. 

Judgment was now prono.imced by 
Tlie Right Hon. Lord KlNGSDOWN : 

The Appellant is the widow of one Kirtee Chundro 
Chowdhuree, who died in 1828, leaviqg two sons. 
The elder, ^uggut Chundro, died a few months after 
his father, unmarried and intestate. The younger, 
Bhoban Chundro, died in December, 1844, a minor 
and childless, but leaving a widow, Hurromonee. 
Shortly after his death Hurromonee, under an Unoo* 
motet Puttur , or authority to adopt, which she alleged- 
her husband had executed in her favcMir on the night 
of his death, adopted one Gerish Chundro, as the son 
and representative of Bhoban Chundro. And, in the 
' year 1847, the Appellant, who disputed Hurromonee's 
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right to adopti set up an Unoomotee Puttur, which she 
alleged had been executed in her favour by Kirtee 
Chundro ChowdhureCi on the 20th of May^ 1828, and 
under tbat instrume it adopted the son of one Neelkimth 
Gooptoo as the son and representative of her husband, 
Kirtee Chundro Chowdhuree, and gave him the name 
of Bhairub Chutidro Chowdhuree, 

These rival adoptions gave rise to two suits, which 
it will be convenient to distinguish by the nutnbers 
316. .and 317, by which they were known in the 
Sudder Dewanny Adawlut. 

Suit, No. 316, in which the present appeal is pre¬ 
sented, was instituted in 1849, on behalt of Bhairub 
Chundro^ a minor,( by his natural father, Neelkunth 
Gooptoo, as his well-wisher, or next friend, against 
the present Appellant, Hurromonee, and several other 
persons as Defendants. The plaint stated the exe¬ 
cution of the Unoomotee Piittur by Kirtee Chundro 
Chowdhuree', the adoption of the infant Plaintiff 
under it; his title by virtue of that adoption, to 
one-third of the estate of Kirtee Chundro Chbwd- 
huree in immediate possession, and to the other two- 
thirds, subject^ as to one of them, to the interest 
of the present Appellant, as heiress-at-law of her 
eldest son ;•» and subject, as to the other, to the life 
interest of Hurromonee, as heiress of her husband ; 
and it claimed the possession of one-third of the 
Zemindary, and some personal property as against the 
two female Defendants with wassilat ; and as against 
Hurromonee, the cancelment of the-Adoption made by 
her as illegal. l‘he other Defendants had no interest 
in the property, and seem to have been made De¬ 
fendants only because they had taken part in the 
adoption by Hurromonee. To this suit, therefore, the 
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Appellant, though no doubt a friendly, was a sujj- 
stantial, Defendant. * " ' 

Shortly before the institution of suit, No. 316, 
Hurromonee\ had commenced the suit, No. 317. The 
only Defendants to this were the Appellant and 
another woman. It set- up the adoptipn made by 
Hurroinonecy and claimed by virtue of that and other 
acts of the Appellant, the whole of the property as 
agajnst her, dis])uting the adoption made by her. In 
this suit the Appellant pleaded ihe Unoomotee Puttur 
alleged to have been executed by her husband, and 
insisted on the ‘validity of the adoption made by her 
under it. 

Hurromonee died before either suit came to a hear¬ 
ing, and certain proceedings were had by which 
Chundro, the infarft adopted by her, became, through 
his well-wisher or next friend, 'a Defendant in suit, 
No. 316, and the Plaintiff in suit, No. 317. 

The two suits were heard together by the Principal 
Sudder Ameen, in whose Court they were pending. In 
the suit, No. 317 he decided in favour of the Plaintiff, 
Gerish Chundro, aQirming the validity of his adoption 
by Hurromonee ; treating the Unoomotee. Puttur set up 
by the Appellant as not established by proof, and the 
adoption thereunder as invalid. Upon the same grounds 
he decided against the title of Bhairub Chundro m suit, 
No. 316, and dismissed that suit with costs. 

'Appeals were preferred to the Sudder Dewanny 
Adawlut againi^both decisions. That in suit, No. 316, 
was, in the first instance, an appeal on behalf of the 
infant Plaintiff, Lhairuh Chundro^ by his father and 
well-wisher. The appeal in suit, No. 317 was that of 
the present Appellant. 

Before the appeals were heard, Bhairub Chundro 
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died ; and the present Appellant (being, on the 
assumption of his adoption being valid, his heiress- 
at-law) seems, on her own application, to have been 
substituted for him as Appellant in suit, No. 316, 
notwithstanding her character as Defendant in that 
suit. She thus b^ame, regularly or irregularly, 
domina litis in both appeals. 

These appeals w«re heard by the Sudder Dewanny 
Adawlut in 1855. In suit, No. 317, the Court reversed 
the decision of the Principal Sudder Ameen, mainly 
on the ground that Bhoban Chundro being.an infant 
at the time of his death, had no power to make the 
instrument under which Hurtomonee claimed the right 
to adopt, witliout the consent of the Court of Wards; 
and, therefore, that the adoption of Hurromonee under 
it was wholly void. Against that decision there has 
been nd appeal. 

In suit. No. 316, the Court dismissed the appeal, 
and confirmed the decision of the Zillah Court, 
holding that the Unoomotee Puttur nnA^x which the 
Appellant adopted Bhairub Chundro had. not been 
proved, and was wholly unworthy of credit. Agaihst 
tl)is decision the present appeal is preferred. 

The decision in suit, No. 317, has determined the 
interest of the party claiming under the adoption by, 
Hurromonee the various deaths that have occurred 
have' vested the whole interest in the estate, at least 
during her life, ifi the Appellant. It is not, there¬ 
fore, surprising that the present appeal has come on 
ex parte. Thtir Lordships, how’ever, do not the less 
feel the difficulty in Which every ex^parte appeal places 
. them, of having to decide the questions raised after 
hearing one side only. 

The first and most important question is, whether 
the decision-of the Principal Sudder Ameen was, when 
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pronounced, a correct decision of the issues then 
- • 

pending before him between the then parties to the 

t* 

suit. No subsequent event, or devolution^of interest) 
can affect this question ; because to give effect to these, 
should justice require it, would be the office not of an 
appeal, but of some supplemental proceeding. * ' 

The question in the suit was the title of Bhairuh 
ChundrOt as the adopted .son of Kirtee^ Chundro Choivd- 
huree, to recover certain property, and to have another 
adoption cancelled. The foundation of this title was 
the 'Unoomotee Puitur under which he was adopted. If 
the proof of that failed, he had no title, and his suit 
was properly dismissed. 

It is‘ not now contended, that there is before their 
Lordships, or was before the Principal Sudder Ameen, 
testimony strong enough to establish the validity of 
the instrument, if j^rnpugned. But it is argu 4 d that 
the evidence wlvfch the Principal Sudder Ameen 
treated as too weak for that purpose, was irregularly 
taken, because it was taken in suit, No. 317, to which 
Bhairub Chundro was not a party. It is further 
argyed that proof of the instrument by witnesses was 
unnecessary, because the answer of Hurromonee did 
not impeach, and must, therefore, be taken to have 
admitted its validity. The.se two objections shall be 
considered separately. 

Their Lordships are not satisfied that the depo* 
sitions of the witnesses examined ‘in support of the 
Unoomotee Puttur (which are not before them) were 
not substantially taken in both the suits, which were 
clearly tried together. It appears from a passage in 
the record before us that the father and next friend . 
of Bhairub Chundro, in his reasons«of appeal, com¬ 
ments on this evidence; and at the hearing in the 
Sudder Dewanny Adaului the Appellant’s Pleader 
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ilirgued upon it. But suppose it to be out’o! the case, 
what is the result ? Why, that the Plaintiff has given 
no evidence whatever in support of an averment 
mate^rial to his^tjtle. The only question that can 
remain is, whether there has been an admission of that J 
averment sufficient to relieve him from the necessity 
of giving any such evidence. 

Their Lordships cannot answer this question in 
the affirmative. The answer of Hurromonee ^denies 
generally the truth of the Plaintiff’s case. If it does 
not directly impugn the instrument, it does not in 
terms admit it. The defence is no doubt mainl'^ 
directed to the avoidance of the adoption by the 
Appellant by setting up the adoption made by the 
Defepdant, Hurromonee ; but it does not admit'that if 
the latter adoption fails, the ofher is necessarily valid. 

Their Lordships cannot apply \o the pleadinga in 
these Courts the strict rule that averments not 
traversed must be taken to be admitted; and they 
are not prepared to say that the answer contains an 
admission which, even as between the Plaintiff and 
Hurromonee, would have dispensed with the necessity 
of proving the instrument. But when the case was 
heard, the issue was no longer one between the 
Plaintiff aftd Hurromonee. She was dead, and Gerisk 
Chundro had been admitted as a Defendant oA the 
record. He did not come in as the heir of Hurro* 
monee, for, if he were duly adopted, his title was 
paramount to hers. He would not then have been 
bsund by her admissions of an instrument (even had 
they been more unequivocal than they are), the 
execution of which had been formally made one of 
the issue.**/ in the suit. Their Lordships; therefore, 
can see ^no ground for disturbing the decree ‘ of the 
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The next questiou i-*, whether any case has been, 
made for reversiig or varying the decr«€ of the 
Sudder Dewanny Adawlut. It has been argned that 
the substitution of the Appellant for Bhairuh Chuhdro, 
which made her both Plaintiff and Defendant in the 
suit, was grOvSsIy irregular. It may have been so; 
but it was an irregularity of her own seeking. If 
she had not taken up the appeal, it must either have 
been prosecuted by the well-wisher and next friend of 
the deceased infant (if the forms of the Court per¬ 
mitted this), or abandoned by him. Their Lordships 
must assume that the decree of the Zillah Court, 
yvhich they think to be correct, would in either case 
have stood. The Appellant on her own application 
has been allowed, perhaps irregularly, to contest the 
correctness of that ^decree. She has done so un¬ 
successfully, and it/is but fair that she should be left 
to pay the costs of the proceedings. 

The Appellant is now entitled, as a Hindoo female 
heiress, to the whole estate ; if she makes any further 
adoption, the validity of that adoption will be pro¬ 
bably tried between the party adopted and those who 
will be the heirs of her husband on her death. In 
any such suit it is difficult to see how these decrees 
can be admitted as evidence for the purpose of show¬ 
ing, invalidity,of the instrument of adoption. 

At any rate their. Lordships think it would be 
objection|ible, to. disturb o^;- vary decrees properly 
mad(^ by the ZfHah, and Suddjer Courts in tl»is suit, 
for ^be n^ep. purpose of guarding agamst the possible 
errpr . o.r so.me, other tribunal ia some future suit, 
t^e only order which they can reccfrhmend Her 
Majesty . to make on this appeal is^ that jt be dis- 
■litMed. 



ON APPEAL from THE EAST INblES. 


303 


Vardkn Seth Sam ... Appellant , 


AND 

Luckpathy Roy*jee Lallah, Bun-") . 

HAH Lall, Sadaseva Tanker, ^ Respondents* 
and James Ouchterlony ...j 

On Appeal from the Sudder Dewanny Adawlut at 

Madras. 


3 ■ 1 

X HE question in this case related to the validity 
of a lien, created liy deposit of the title deeds of 
an estate called the Mutt ah o^Tirupassur, in the 
Presidency of Madras, in consideKation of pecuniary 
advances made by the Appellant for the benefit of 
that estate. 

The facts were these :— 

In the year 1851, Gulam Asen Khan Bahadoor, 

• Present: Members of the Judicial Committee, —'\\\e Right 
Hon. Lord King-idown, the Right Hon. Dr. Lushington, and the 
Right Hon. Sir Edward Ryan. 

Assessors, —Tne Right Hon. Sir Lawrence Peel, and the Right jusficefequity 

Hon. Sir James W. Colvilc. and good 

faith. 

* A . « < . . . The Plain- 

tin was an Armenian- and the Defendants, Hindoos, Mahomedans 
and Christians. The Plaintiff sought by the plaint to establish a 
lien on land, created by an equitable mortgage by deposit of title deeds. 
Held (in the absence of any agreement that the transaction was to 
be governed by any particular local law), that, under Mad. Reg, H., of 
l8oa, sec. XVII., the principles of English law respepting equitable 
mortgages applied 

S. purchasi-d the Muttah of E., and p.3id part of the consideration 
money. When the parties came to complete, the vendors had not the 
title deeds, but they promised to didiver them in .a few days, and 
arranged that the remaining part of the purchase money should be 
itained by the purchaser, and they handed over to him the title deeds 
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and his father, Sharpul Umra Sahib, were in posses¬ 
sion of three Muttahs, or Districts of villages, called 
respectively the Muttah of Tirupassur ^(otherwis'c 
called Tripassur), and the Muttah of Ekattur (other¬ 
wise called Yagatoor), situate in Districts of 
Pe.riyapalam, and the Muttah of Madhuravayal, in 
the Talook of Sydapetta, all in the Presidency of 
Madras. 

% • 

In the month of September of that year, the three 
Muttahs of Tirupassur, Ekattur, and Madhuravayal 
werd attached by the Collector for kist due to 

Government, amounting to Rs. 8,049. 4 ^* I 
Collector advertised the Muttahs for sale in October 
following, tor the arrears. 

In this state of things, Gulam Asen Khan and his 
father, applied to the Appellant for assistance to 
prevent the sale, tmd offered to sell to him the 
Muttah of Tirififassur for Rs. 4,000, and the 

Muttah oi Ekattur for Rs. 11,000, and stated that, 
except the claim of the Collector for arrears of 

revenue, there were no incumbrances affecting the 
properties; and it was, ultimately, on the 15th of 

September, 1851, agreed between them that the 

Appellant should purchase the Muttah of Ekattur for 
Rs. 11,000, and have the option of {Purchasing that 


•f another Muttah, called T., to be held as security for fheir delivering to 
the purchaser the title deeds of Muttah E., in order to perfect his title. 
The purchaser, on the faith of this advanced large sums, and paid off a 
mor^^age on Muttah T. This latter Muttah having been sold, S. brought 
a suit to recover the amount advanced by him on account of that Muttah, 
claiming to be equitable mortg^ee, and to have a charge on that estate 
for the advances made by him in respect thereof. Held, that the tran^ac. 
tion created a lien, and bound the Muttah T. for the advances made by S. 

i’emwe.—By the Mohamedan law such a deposit for a security in respect 
(Of a contingent loss ^uld be in the nature of a trust, not a pawn, 

The registration of the name of a party in possession of land, on the * 
Collector’s books, as owner, is uot conclusive evidence of his title, as the 
land may be affected by prior equitable charges, and it is the duty of a 
purckaser to investigate the prior title. 
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of Tirupassur for Rs. 4,000; and that out of ihe 
Rs. 11,000, the purchase-money for the Muttah of 
Ukattur^ he should pay to the Collector of tlie District 

a 

Rs. 6,049. 4 ^‘ discharge of what was due for arrears 
of revei\ue. 

Under* this arranrgement, the Appellant, on the 15th 
of September^ paid Rs. 200 to Sharpul Utnra Sahib^ 
in part performance of the agreement for purchase 
of the Muttah of Ekattur. The Appellant also, 
in order to prevent the sale of the three Muttahs^ 
paid to the Collector the sum of Rs, 8,049. 4a, in dis*' 
charge of the arrears. 

Thy Appellant ‘ having thus paid the sums of 
Rs. 200 and Rs. 8,049. 4a., in respect of his purchase 
of the Muttah of Ekattur^ attended on the 14th of 
Oetober following, at the house of the vendors, 
to comp 4 ete his purchase, when Gulam Asen Khan, by 

m 

the desire of Sharpul Umra Sahib, father, executed 
to the Appellant a Bill of Sale of the Muttah of 
Ekattur, and upon the Appellant calling for the 
title deeds of that to be delivered up to him, the 
vendors alleged that they were with some of their 
relatives, and said that they would send for them soon 
and deliver them to the Appellant. The Appellant, 
however, insisting that the title deeds ought to 
have been ready to be given up to him, they proposed 
and offered ttfat, in the meantime, he should retain the 
residue of the put;chase-money, and that they would 
deposit with him the title deeds of the Muttah of 
Tirupassur, to be held by way of equitable mortgage as 
a security for their delivering up to the Appellant the 
title deeds of the Muttah of Ekattur, "va order to make 
his title thereto perfect; and, accordingly, Gulam Asen 
Khan delivered to the Appellant a Bill of Sale of the 
of T^upassur, dated the 29th of December, 1834, 
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from one Talipatri Bapu Rayar to Arcot Jivana 
Rayar^ and another Bill of Sale of the fame Muttah, 
dated the 30th of June, 1840, from ^rcot Jivana 
Rayar, to Gulam Asen Khan, being the title deeds 
under which Gulam Asen Khan held the Muttah, and 
he also, delivered to the Appellant a cer^ficate of 
registration, granted by the Collector of the District 
to Gulam Asen Khan, dated the S^h of July, 1840. 

On the aand of November, 1851, the Appellant, by 
the direction of Gulam Asen Khan, paid to one Rajah 
Jaakeeran, by whom the sale had been conducted, on 
behalf, of the vendors, a further sum of Rs. 300, on 
account of the purchase-money. 

The Muttah of Ekattur consisted of five villages, 
one of which was the village of Kunnattur, and upon 
the Appellant proceeding to take possession of it 
under the sale to him, he discovered that the village 
of Kunnattur \\2^ been already sold by Gulam Asen 
Khan and Sharpul Umra Sahib to Kakaji Rat and 
bthers for Rs. 500. This fact was admitted by the 
Vendors, and it w'as iheroupon agreed between them 
and the Appellant that the sum of Rs» 500, should be 
deducted from the purchase-money of Rs. 11,000, by 
which khe purchase-money for the Muttah of Ekattur 
became reduced to Rs. 10,500, of * which sum the 
Appellant had paid the several sums of Rs. 200; 
Rs. 8,049. 4a., and Rs. 300. In the year 1853, the 
Appellant further discovered that .the vendors had, 
before the sale to him in September, 1851, actually mort* 
gaged ihuMuttah of Ekattur to one MahomedUsen Sahib, 
who had possession of the title deeds thereof, and 
who had, in the year 1851, commenced proceedings, 
fn the Zillah Court of th; Principal ladder Ameen of 
OHirigleput, to recover what was due to him on such 
fridrtg'age y and that tlie Defendants, „ t\^ vendors,- 
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had dfilerl a Razinamah^ or judgment by coMft\ssion, 
in such suit, in which Mahomed • Usen^s Tiiorlg;tge 
claim on the Muttah was admitted ; and it w.as aj^reed 
that in di^ault of payjo,ent of the sum therein men- 

O 

tioried, the same shiiuid be recovered from the 
Muttah* In the month of November, 1843, Mahomed 
Usen proceeded to attach the Muttah for the 
sum of Rs. 5,761, then due to him on the mortgage 
and the Razinamah ; and, in order to prevent tlje 
•sale of- the Muttah then under attachment, and to 
redeem the Muttah, and obtain possession of. the jtitl,e, 
deeds, the Appellant, on the 12th of December, 1853, 
paid to Mahomed Usen the sum of Rs. 5.761, in 
satisfaction of the Razinamah, and received from 
him the title deeds of the Muttah. 

In this manner, the Appellant had* ^id the various 
sums of Rs. aoo, Rs. 8,049 4a., Rs. 300J' and Rs. 4,761* 
for the purchase of the Muttah of Ekaitur, and upon 
the security of the title deeds of the Muttah of 
Tirupassur, so deposited with him as aforesaid, 
making in the whole Rs. 14,310.4a., being the sum 
of Rs. 3,810. 4a. over and above the amount of 

Rs. 10,500, the ^purchase-money of the Muttah of 
Ekattur, and for the repayment tliereof held the 
equitable mortgaige on the Muttah of , Tirupassur, by 
the deposit of the title deeds of that Muttah, 

In the month qI October, 1855, the Appellant, 
havinf? discovered that, dur.n^ his absence from the 
neighbourhood, Gulam Asen Khan had caused the 
Muttah oi Tirupassur \.o be transferred 'in the books 
o^ the Collector fro^ his own name to the, name of 
the Respondent, Euckpathy Royjee Lallah, and , that 
they were then endeavouring to fell the to the 

Rispj.i lea;, (yic'iterh'ty ; nU 4 a pUj it jn _the .C.oprt of 
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tU« Principal Sudder Ameen of Chingleput^ the Dis^tnct 
in which the Muitah of Tirupassur was situate, against 
Gulam Asen Khan, Sharpul Umra Sahib, and the 
Respondent, Luckpathy Royjee LaUah, in /he plaint 
called Set Rakpati Roy Lala Sankar to recover from 
them, and, as against the Muttak of Tirupassur, 
the snm of Ks. 3,810. 4a., with interest, amounting 
to Rs. 803. 15a. 5p., in all Rs. 4,614. 3a. 5p., and 
subsequent interest. 

The],Defendant, Gulam Asen Khan, by his answer," 
alleged that the Appellant was indebted to him. He 
admitted the sale by him to the Appellant of the* 
Mutlah of Ekattur, and the payment by the Appellant 
of the two sums of Rs, 8,049 » 4a- ^od Rs. 300, Jbut 
alleged, that he had not authorized the ^payment 
6f the sums ^Rs. 200, Rs. 500 and Rs, 4,761, 
before mentioned. . The answer also alleged, that the 
Plaintiflf borrowed from the Defendant the title deeds 
of the 'Muttak of Tirupassur^ under the pretence 
that he wished to see the (orm of title deeds relating 
to Mutiaks, and had not returned them ; he admitted 
that the third Defendant had purchased the Muttak 
of Tirupassur from him, and enjoyed it for three 
years, and afterwards publicly sold it to the De¬ 
fendant, Guckterlony, who was therif in possession 
of it. The answer further alleged, that the first 
and second Defendants had not mortgaged the title 
deeds of Ekattur to Mahomed Usen for Rs. 5,761, 
and insisted that the Defendant had not authorized 
t!^ Appellant to pay that sum. 

The second Defendant, Skarpul Umra Sahib, made 
default, Rnd it was ordered that, as agamst him, the 
should bo heard ex parte* 

'0)1 the a I St o\ December, 1855, Po^tna Lala, and 
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Takar^ as Vakeels for ihe ibir^ Defendant, 
to the Court, praying, under the circumstances 
therein stated, that they might he permitted to put in 
'an ansvQ^ and defdTid the suit generally on his behalf; 
and on the hearing of such petition, it was ordered that 
the PlaintifTs Vakeel should include the Petitioners as 

ft 

Defendants in the suit, instead of the third Defendant. 

A supplemental plaint was then filed, making Panna 
Lala and Sadasiva Takar^ Defendants to the soit; 
* and 'by their answer they alleged that the third Defen¬ 
dant left in September^ 1855, for Biganir^ in the Raj 
of Satadar^ which was 2,000 miles distant; an,d that 
the Plaintiff ought not to have brought the suit in the 
ChingleptU Court, the parties being resident elsewhere ; 
that the «third Defendant was under no obligation to 
the Plaintiff, and that the Plaint!^had obtained no 
documents in connection with the Muttah of Tirupas- 
sur ; and further, that the Muttah of Tirupassur had 
been registered by the drear in the name of the third 
Defendant, and the certificate and Sunnud^ &c., issufpd 
in his favour, and who had remained in unmolested and 
public enjoyment thereof up to four years previously; 
and that a short time previously to the institution of 
the suit, the Muttah had been sold to the Respondent, 
^uckterleny^ and was registered by the drear in his 
name, and remained in his enjoyment; the answer then 
'suggested that no benefit could be derived from ihe 
Sfmpfe possessian of the certificates, &o„ of earlier 
date» hy a party who had oo> interest whatever in 
them; and denied that any of the facta stated in tlie 
' plaint In cunnectidn with the MuiUtk of Tirupassuer 
had taken place- 

The Appellant aftefwards filed a soptemeatal 
' plaint agafnst Ouehierlony, making him a Defendant tO 

IX—41 


1^61. 

Vardsm 
Sbt» Saic 
tr. 

LttCKFATKY 

RoYjas 


V 



OS 10 

iMi 

VAiinvN 
St V t Sam 
* 

LnCK^ATHY 

ftorjsB 

■Lallam. 


CASKS IN.THE PRIVY COUNCIL 

the smt. Otiehterlony by his answer alleged, that he 
wsH utterly ignorant of the transactions* between the 
Plaintiff, and the first and second Defendants, and 

a 

that whatever claims the Plaintiff might haarf^ against 
these Defendants, yet that he had no legal claim what* 
ever upon the Muitah of Tirupassur ; he denied having 
had any conference with the first or second Defendants 
at any ti me on any subject; and insisted that the 
transaction between the third Defendant and him 
was valid and conclusive ; that the third Defendant, 
alleging that the Muttah of Tirupassur was his 
own .property, asked him to purchase it, and 
showed a Bill of Sale, which he was then unable tp 
produce, but which was executed a long time ^gq, 
either by the first and second Defendants,,or one of 
them, and tl»at /iie Muttah had been registered in bis 
ivame by the Collector, and that, as the third Defen¬ 
dant had in hiraseW the title and enjoyment thereof, be, 
Ouchterlmy^ purchased it from him just as he had it. 
.The A^ipcllant entered into evidence, and proved 
the several matters hereinbefore stated. The first 
Defendant and the sixth Defendant, also adduced 
evidence The cause was heard by T. Alaghiah^ 
the Principal Sudder Ante^n, on tho I4lh of Atfil^y 
1857, when that Judge pronounced 'judgment, de¬ 
claring that the absence of a written agreement in 
favour of the!*Plaintiff could not vitiate his claim! 
for that it was .quite clear the Plaintiff had a lien 
‘a'pon the first and second iDefe^dants,’ estates long 

,;-betore’ the elairti of? the# otliM \ Defendant ,begau to 
>idat y' 'ahd* that'aitlmugh ,t.hosp . Defe,ndanU . would 
not bring to notirc in their pleadings ll^e date ol 
^' deeds* iiT their favoun, ? it was certain by the 
d^paskions of. their Vakssls tsken At the hearing 
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of the cause, atnd by the othet circufustances con¬ 
nected With it, that they did not acquire their right 
before the PlaintiiTs claiin to recover a surplus of 
Rs. 3,$ 10. *4a. ip. on the security of the estates, 
came into existence, and the Court decreed that the 
first arA:! secon 4 »^* Defendants should pay to the 
Plaintiff the apiount claimed, with interest up to the 
date of the decree, and that the Tirupassur Muttah 
be held responsible for the</$ame, and that the casts 
should be paid by the first and second Defendants to 
the Plaintiff, and the other Defendant. 

^ From this decree the Respondents, Ouchterhny 
iMckpathy Royjee Lallah^ by his attorneys, the fourth 
and fifth Defendants, appealed to the Cjvil Court of. 
Chinglepttt, and the Judge of that Court (Mr. W, Dow^ 
*deswell\ on the 31st of' March, 1858, pronounced the 
following judgment :— “ It appears, from the evidence 
in this case, that the first DefendaV.. sold the Muttah of 
Ekattur to the Plaintiff on the i4<b of October, 185*1, 
and deposited the title deeds of the Tirupassur Muttah 
with the Plaintiff as security, until he sho Id deliver 
up the title deeds of the Ekattur Muttah, The first 
Defendant has in his answer, admitted the safer, and 
the delivery of the title deeds of Tirupassur Muttah, 
It must be here remarked, that the first Defendant had 
filed a Razinamah, in the suit No. 37, of 1851, on the 
file of the l^rincipal Sudder Ameeris Court, in which he 
Had admitted Mahomed Usens mortgage claim over the 
Ekattur Muttah, and had agreed that, in default uf pay¬ 
ment of the sum stipulated in the Razinamah, the same 
should be recovered from the Ekattur Muttah. Not¬ 
withstanding this agreement, filed in the Court of the 
Principal Sudder AmeeH, the first Defendant assured 
the Plaintiff (as stated in the Bill of Sale' that there 
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were no Uabilities whatsoever on the |5roperty ; and it 
was entered in the Bill of Sale that ‘ in i lie* event of 
there being any claim against the Ekattttr MutUfh^ 
the first Defendant would hold himself ^responsible 
for clearing it off.’ Subsequently to this sale having 
been eftected, the Ekattur Multah was attaK:hed in 
November^ 1853, in satisfaction of the Razinamak^ 
filed by first Defendant himself in the suit, No. 37, 
of 1851 i and as the Defendant did not clear off the 
demand, the Plaintiff was forced to pay the mortgage 
claim of Mahomed Usen^ amounting to Rs. 5,761, 
in order to get the Muttah released from attachment. 
The evidence shows that this sum of Rs. 5,761, was 
paid by Mr. Lazar^ the Plaintiff’s agent, and the 
receipt ‘of it was acknowledged by Mahomed Usen 
in his petition, No. 705, ofM853. It is clear, (hen,* 
that the Plaintiff could not have received the title 
deeds of the Ekattu^*Muttah till the year 1853, as they 
were not delivered back to Mahomed Usen by the 
Court till 1853 J clearly entitled to re¬ 

cover all sums paid by him over and above the price 
of the property which it was necessary should be paid, 
before the title deeds could be delivered to him, from 
the estate of Tirupassur Muttah, of which he held the 
title deeds as security. The Appellants* set forth that 
the Court had no jurisdiction, the parlies being re¬ 
sidents in Madras \ moreover, that the !rta 4 ntiff had 
on lien on the Tirupassur Muttah. .With regard to 
fhe first objection, it is clear the property from, which 
the Plaintiff sought to recover the money due to him» 
is situate within this Zillak^ and, therefore,- was cog- 
hi3able by the Civil Courts. With regard to the 
second, the Plaintiff has shdwn he hai^ a lien upon 
property, by producing the title deeds of it, and 
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showing- he held them. as security, previous to the 
period at wl'ich the sale to the tidrd Deicnda'-t, who'C 

o 

agents h.jv<j app-aleJ, was made. I'tie tliird De* 
fentlanl^ it appears, is ahroad soinewlirre, and hLs 
agents; the fourth and fifth Dt-fejuJants, vvt-re all.) wed 
to defend the suft* on his behalf, and, as tfjry were 
dissatisfied with the decision of the lower Court, they 
were allowed to make this appeal on his behalf. In, 
the ora! pleadings^ the Vakeel on behalf of the third 
Defendant, stated that the Tirupassur Mutlah was pur¬ 
chased by his client in 1852, from the fir»t Defendant, 
ah’d that a Bill of Sale was executed in his (the third 
Defendant's) favour, and the transfer of the Miittah to 
his name, and his possession and enjoyment of the 
property, conferred on him every title, and that the 
dbsence of the title deeds of the property was im¬ 
material. The Civil Judge, ho\\cver, con^ide^s that 
the third Defendant, by ins ow'd s))6w;ing, neglected to 
observe even the comitioa precautions which are used 
when property is purchased and sold, fur he adniits 
be did not see the*title deeds, and it does* not appear 
that he made any regular inquiry as to wtiethei there 
.were, or were not, claims on the property. The 
Plaintiff, it has been proved, received from the first 
Detendant, the' title deeds of the 1 inipassnr Muttakf 
in 1851, as security for the delivery of the tide deeds 
of the Ekattur Mutt ah ; and, as these title deeds 
bad been so pledged, the first .Defendant had no 
. power to effect the sale .of the Tit^upussur Muttah^ 
until he had delivered the title deeds of the Ekattur 
MuMah^ and the sale thereot xo the . third Defendant 
cannot prevent the Plaintiff from recovering thd 
. a«p)ount lie was- forced to pay» to enable him to obtain 
• possession of the title deeds of Ekattur Muttah, 
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from tlie property of Hit Tirupassur Mut^ak,Jthe fUit 
deeds of which Plaintiff held as security. The appeal 
i?, therefore, dismissed with costs.” • 

From this decree the third, fourth fifth, and sixth 
Defendants to the original and supplemental suH, pre¬ 
sented a special appeal to the Sudder Dewanny Adawlut 
at Madras, upon the following grounds;—Under cl. i, 
sec. 4, Act, No. XVI. of 1853; first tfiat the Plaintiff 
had no lien bn the Tirupasiur Muttah ; secondly, that 
thc^third and sixth Defendants were respectively pur¬ 
chasers for valuable considrration, without notice, and 
with registry of the conveyances to them; thirdly, 
that neither the Principal Sudder Ameen, n'»r the Civil 
Judge, had any jurisdiction as against the third, fourth, 
fifth, and sixth] Defendants. And under cl. 4, of the 
same Act, first, that the third Defendant was never 
served withjnoticc tp^appear or answer, and that the 
prosecution of fhe suit in his absence was wholly 
illegal; and secondly, that making the fourth and fifth 
parties' was also illegal; lastly, that no points were 
recorded for the third, fourth, fifth, and sixth De¬ 
fendants, or any of them. 

The Sudder Court admitted the special appeal, in 
order to decide whether the sixth Defendant wa$ to 
be considered a bond fide purchaser without nbtk#, 
and if so, whether fhe property purchased by him 
was affected by the PlainiifPs asserted lien thereon. 

The special appeal was heani before Me.sSrs. H^deper, 
Strange, and /»A///?>r,the Judges of the Sudder Dewanny 
Court, and, on the 23rd of July, 185^. the following 
decree was made“The Courts below have 
that the circumstances of the case give the Plaintiff * • 
'‘lien on the Tirupa&sur Muttah for the'money overf^^id 
him on account of the Ekatiur Muttah, and that ther 
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^mission of t*'ethird Defendant to*inquire, as he was 
in duty bound, for the title deeds of the Tirupassur 
Huttah, when making purchase of that Muttah, serves 
to ch^ge him constructively with notice of the Plain¬ 
tiff s claim. In these opinions we cannot coincide. 
We consider the above doctrine of constructive 
notice inapplicable to the circumstances of the 
country, where, very commonly, old deeds connected 
with land do not exist, and inquiry for theih ordi- 
^narily is not made. In the present instance, the 
third Defendant found the parties with whom he dealt 
in possession with their names on the registry, and 
it appears to the Court reasonable that l?e should 
, have looked for no further proof of title in them, to 
sell jthe property to him. . In like manner the sixth 
Defendant found the third Defendant in possession 
with his name on the registry, and was justified im 
concluding that he might saicly make the purchase 
from him. The Court hold, therefore, that neither ihe 
third nor the sixth Defendant is phargeable with 
notice, and that the Tirupassur Muttah^ after passing 
to their hands, cannot be liable for any lien thereon 
which Plaintjff may have possessed. The Court is 
further of opinion, that the Plaintiff possessed no 
5 «ch lien. *011 the premises stated by him, he might 
have insisted on specific performance of the. engage- 
n>entpf,the first and second Defendants to sell him 
the b^ut this he has not done. On the con- 

ttany, be shows that he has rejeeded from ihat 
aerangetntfnt by dem^mding back money which might 
luve taken as advanced towards completion of 
the purchase/ and represents this money as an over 
payment made on account of the Ekattur Muttah, 
Now, it U clear, t'lat the dep.>sit with him of the 
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t^p’cds' of the Ttrupassur MuttaU was not marfe 
Vakorn hohiing that Mnitah HabFe in hypo- 

SetM Sam thf-cation for payments made in connection niili the 
titrcKeATMY Bkattur Mvitah : it* was a deposit without contem- 
Lallah. pHt'on of mortgage, and the Court hold, therefor^, 
that no lien was created. The Court, for the above 
reasonx, re-^olve to amend the decrees of the Courts 
below,'* so far as to declare that the Muttah of Tirti^ 
passur is not liable for the Plaintiff’s demand upon 
the first and second Defendants. The costs of the 
Defrndanfs, from three to six, are to be paid by the 
Plaintiff.” 

After an unsuccessful application to the Sudder 
Court for review of judgment, the Appellant, as the 
amount at issue was under the appealable value, ap¬ 
plied by petition to the Privy Council, and was allowed, 
in the circumstancd^s, special leave to appeal. 

As the Respondents did not appear, the appeal was 
heard ex parte. 

Mr. Teed, Q. C., and Mr. Cracknell, for the 
Appellant, 

Submitted, that the decree of the Sudder Court 
eould not be sustained, and in support of the appeal 
relied upon these grounds;— 

First, that as the only point open to the Re- 
‘ spor dents, unt’er the order of the Sudder Court enf 
' tbe 2oib tf Jert%,ery, 1859, aciniiiirg the special 
jtp{tal, wiiS, wlicll'.tr ibe Resf endent,. ibe sixth 
' Deferdsnt in the .cr'giral (oit, «a& to be ceiisb'eicd ji 
Jtde pvtihp.stT, vitbcul ictit^,‘of tit 4 >t 

' j^irup^ssur, and if so; ^heller that as laving 

' pvitiiaiefl by him, was Ihertby freed fretn the 
• .Jlppcljaiil's claioi «pcn it; it was, the re I ore, rot 
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and wani of cbmpliaace witb the pro-^^ 
%;bions of B^n, Reg. XX. of 1795, in. carrying the « 
safe out. • 

,Tbe sale took place under the following circum- 
stance§;— 

■ The Talooka was formerly the property of the 
Rajah Ramdial Singh^ the Appellant's grandfatheti. 
who being in arrear with the Government, was obliged,, 
in order to save the estate from sale, to borrow a con¬ 
siderable sum of money from one Petumber Mookerjeet > 
yipon bond security, and Petumber Mookerjee not Beings 
able to obtain payment either from him during his life¬ 
time, or his son, Rajah Surnam Singh^ upon whom 
on his death the Raj descended, in the year 2822, itf- 
stituted a suit against the latter, to enforce his security, r 
and on the 26th of May^ 1830, obtained a decree in that; 
sHit for Rs. 18,700. 15a- 9p« principal and interest, > 
the arrears then due. His next step.» was to apply for ' 
eirecutipn, which he accordingly did on the 25th 
Aaguat, in the same year ; but he was prevented from 
obtaining it by Surrubjeet Singh^ Sker flfongul Singhf^ 
aod Ruchpal Singh^ brothers of Surnam Stngh^ in¬ 
stituting a suit, in which they claimed, as Si/irnam « 
Singh's brothers, to exempt three-fourths of the' l 
Taiooia, as being their property, from liability, to ^ 
the decree,»whereby an Order was obtained, on the' 
14th of December^ 1830. postponing any .award of ^ 
eaecutipn beyond the one-fourth of Surnq,m SingKs 
sh|u:e, until the final decision of that suit, r 
The effect of this, and other devices of the Rajah ’ 
f<Mr delay, was to induce the decree-holder on the 
19th; of Aprili 1833, to agree to accept sum of^ 
Rp. i^QOO, id full, by certain instalments, provided, • 
th<|t such instalments were regularly paid, . apdi^^ajs 
■ ^ “ IX- 4 J 
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d<heii of cojnpromise of that date was acc6i;dinglj^ 
executed to carry out this agreement. Nothing, 
was paid under (his deed; and whem in the 

year 18351 the Zillak Court of Jounpore decidedi 

l)t;mANUKj> that the three-fourths claimed by Surnam Si^gh^s 
brothers were equally liable' with the remaining 
one-fourtli to the ancestor's debt, an appeal to 

the Sudder Demanny Court was preferred, creating 
further delay, and which appeal was not decided 
until the year 1841, when that. Court negatived the 
claim'on the part of Surrubjeet Singh and his 

brothers, and expressed their conviction (hat the 
suit was merely collusive, and instituted for the 
purpose ‘of delaying the decree-holder in his exe¬ 
cution. Pending this appeal, Petumher Mookerjee , 
proposed to a Mr. Barwise to sell the decree to 

him, and Barwise^ 'with the Rajalis consent, 
became the purchaser, paid Petumber Mookerjee 
the full consideration, and took from him an 
assignment of the decree, dated the 4th of 
Aprils *837* Shortly after this, Surnam Singh 

died, ‘and was succeeded in the Raj by the Ap¬ 
pellant ; and Barwise^ being nnable to obtain from 
him any satisfactory arrangement for payment of the 
amount due, in November^ 1837, petitioned the Zillah 
Court for execution of the decree. This* petition 
the Appellant opposed, and it was not until the 

4lh of May^ 1843, that Barwise was able to obtain 

an effective order for the realization of the amount 
due undei* the decree of 1830. 

In the course of these proceedings Barw/sOt on the 
4th of Aprii, 1840, obtained an Order for execution of 
tiecree (a|terwards rescinded on appeal), by which 
•; infe was fixed to take place on the 30th of yuly in 
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that^'yeaj; to ^thwart which the!^foIlowing plan was 
resorted to by the Appellant. A sum of Rs. 7,000, 
Govornment/evenue was withheld, in order that if the 
Collector let the Talooka to farm to obtain payment 
of the arrears, the Rajah might get the lease taken by 
some dependent of his own; and the Appellant con¬ 
trived to get the i6th of July, 1840, fixed for the 
letting, in order that the lease might precede tho 
execution sale, and thus interpose a five years’^ term 
in the decree-holder's title and leave him with a 
reversion to sell. This plan was defeated by an Order 
of the Civil Court, which directed that if it should 
become necesfary to lease the Talooka for the 

% 

arrears, the decree-holder was the person entitled 
to tlTe lease; and at a lafhr date, in 1843, 
revenue being then in arrear, and Barwise having paid 
the arrears, a lease of the Talooka for ten /years was 
granted to him. 

Immediately after the passing of the Order of the • 
4lh of May, 1843, by which executionf^was awarded, 
Barwise proceeded to put it in force by applying on 
the 31st of that month, to the Civil Court of Jounpore 
for a sale of the \Talooka by public auction, through 
the Collectsr of Jounpore, with the consent of the 
Commissioner of the Benares division ; finding with his 
petition the particulars of his claim, and a schedule 
describing the property as the Talooka Bazaar Rajakt 
paying a revenue of Rs. 19,406. iia. 6p. In this 
siatejoent sthe number of Mouzahs was reckoned as 
forty-three, which number included the hamlets with 
the villages, ds it was not until a subsequent adjust¬ 
ment ttiat the hamlets were reckoned separately, 
wlucb made the number of Uouzahs sixty-three, the 
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ntimber''8 oM and sought to be recovered/fbe 
and^irea^ howevdr, remaining tbe. same. 

Upon this petition the Court submitted to the 
Commissioner of the Benares division the hsual 
formal application for sale under sec. i6, Ben. Reg; 

«*•*. XXVI. of 1B03, and sec. 9 , Reg. XX, of 1795. 

This, application the Commissioner, on the 16 of 
yune 1843, forwarded to the Collector, who, on the 
iSth 6f ytUy, fixed the sale for the aist of August^ 
gnd issued the usual advertisement, and forwarding 
information of the above, together with a statement 
pf the lands required to be sold to the Commissioner^ 
This statement. contained the description—" Taloohk 
Bazaar Rajahs” area “ 14,996 beegahs^"' and jumma 
Rs. 19,496. iia> 6p., *dnd made no mention o^ the 
number of Mouzajis] and on the receipt of it the 
Commissioner, on, the zistjuly, 1843, forwarded his 
sanction of the sale to the Collector. 

After various.'delays the sale was proceeded witfi; 
the decree-holder bidding to the extent of his demand^, 
but one Sheopershad bidding higher, the | estate was 
knocked down to him. Sheopershad was, it after¬ 
wards appeared, the Appellant's treasurer, sent by him 
for; the purpose of bidding, and thus to delay the sale 
and as the deposit-money required was only Rs. 500/ 
he forfeited that sum, and ufas not to be found when 
the sale was to be completed; consequently, a fresh 
sale became necessary, , which was fixed for the 
^3th of Mareh^ 1844. At this sale one J^ritheepal 
became the supposed purchaser at Rs.47,ocm; 
hptaS no greater earnest than Rs. 500,‘was required ' 
"^ppt^itbetauding Barwise's requests to that effect), 

was also a creature of th#' 
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A|>peliant'St like Sheopershad, could not be foun 4 to 
Complete, and a third sale was fixed for the i5lh of 
Jfajff 1844; on which occasion, one Pohip Singh 
another fidiitious purchaser brought the TalookadX a la c 
of rupees, and who absconded in like manner when 
the completion of the purchase became necessary. 

' Sarwise then requested that at any future sale an 
earnest of 15 per cent,, according to section 9, Ben. 
Reg. XII. of 1796, should bej required, bnt without 
any" immediate effect, as the same course as on the 
previous sales was adopted, with the;''san>e result, on 
the agth of July^ 1844, the next day fixed for, said, 
when the estate was knocked down to Ram Pershad^ 
who paid the deposit, Ks. 500; but he'Jcould not be 
found when the balance was required. 

Two fresh days of sale were fixed for the 27th of 
September and the 8lh of October, but the notices were 
in each case irregular; and on the irregularities bein^ 
pointed out by Barwise, the sale was ultimately fixed 
for the 15th of November, 1842. Before this last dat^ 


the Sudder Board of Revenue passed an order requiring 
the purchaser to pay a deposit of 15th per cent, on the 
amount of the purchase>money, instead of the earnest 
being limited to Rs. 500, as before; and that requisition' 
was accordingly put in force at the sale (the fifth 
attempted sale hy* Barwise'). After Barwise had bid 
Rs. 4^,100, Nimkeo Singh, a low caste Kolee, having 
bid Rs. 48,506, contrived, by a|;'^ trick .upon the 
Collector, to get away without! ^paying ^down the 
deposit; the result of which - was, a new sale becanv(^ 
decessaty, and it i was ordered that on such sale, which’ 
wsui fixed for the 24th of December, 1844, the Collector 


flhould demand proof from the bidders^ of theirtrust- 
liipblthiness and ability to purchase... ' ‘ * '' 7 
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' In consequence of Batwise*$ deterilnin^tioQ* t<k 
persist in the sale, the Appellant and Surrubjtei 
Sin^h so conducted ihein-^elves as (o lead hyn to antL 
cipate some attempt at violence on their pArt, and on 
KiflMrNUNb August, 1844. an order was issued upoa 

Mil*. jjig application lor their arrest, ^ for the purpose of 
their being held to bail. This order was, however, 
evaded, and, on the I5tli of December in that year 
B/irwise was murdered. The Appellant was arrested, 
but acquitted by the Nizamnt Adawtut, 

Barwise*s executors then interfered, and after 
further delay, the Col ector, on the 7th of June,, 
1845, ordered a fresn notification of sale to be giveni 
*>y which the sale was fixed for the 15th of July titen 
next, and on that day the sale, which is«^ the one 
complained of in this suit, was effected. 

No fresh sanction of the Commissioner of thO 
Benares division was obtained, that of the i6tb of June^ 
1843, not having been in any way modified or affected, 
it being considered sufficient for the purpose. 

At this sale Hawes & Gibbons {Barwise's execu« 
tors) first bid Rs. 48,000 ; upon which the ariifices 
which had been so effectual on fonher occasions to 
delay the sale were again resorted to by tha Appel¬ 
lant, and one Hunooman Pershaud, a labourer, and 
one of his dependents, who resided in Oude, out of 
the jurisdiction, made a bid of Rs. 49,000. ypoh' 
inquiry by the Collector, it appeared that he had no 
earnest money with him ; but he said that his servant 
was waiting with it. He admitted that he was id 
service, and said that he made the off^r on the part of: 

one Ram Dass, but had no power of attorney or otbet* 

_ . ‘ 

ambortty to produce from him. The Collector thed 
H proceeded to lake other bids, and La//was 
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tha next person who offered himself, and who pro- 
fesschd to bid Ks. 50,000, on behalf of Sheo LaU who 
also lived in Oude ; but Shunkur Lall had no power 
of attorney or guarantee of any kind, nor did he 
make any^^ffer of tlv&.earnest'inoney, or appear in any 
way prepared with it. The Collector then made 
further inquiries of the first bidder, but his answers 
were unsatisfactory, and the Collector bein^ of opinion 
that these biddings were, like the biddings on former 
sales, mere fraudulent contrivances to defeat thp 
execution, concluded the sale with Hawes & Gibbons^ 
at their bid of Rs. 48.000, which was the only band 
Jide one at the sale, and on the 21st of July^ 1843, 
this sale was approved of oy the Commissioner of the 
Benares division. 

On thq 30th of ^uly, the Appellant presented a 
petition complaining of the sale ; but the only irregu¬ 
larity he alleged was the refusal of the Collector t«- 
accept the bids of Hunooman Pershaud and Shunkur 
Lall. 

The Talooka was afterwards, on the* 12th of 
November y 1847, sold by Barwisds executors, to 
Rughobar Sing on behalf of his son, Ramnatk^ for 
Rs. 92,500, and hy him subsequently sold to the 
Respondent, Kishaniind Misr, who had been in pos¬ 
session for ninb years, when the plaint was filed by 
the Appellant, in tlje Civil Court of Zilla Jounpore^ 
against him and Rugobar Dyal Sing. 

The plaint sought the reversal of the sale on 
the ground of irregularity. The plaint stated that 
the suit was brought to recover possession of the 
I^Uokok^ by cancelment of the auction sale, on the 
gN)UQd of the irregularity and informality of the sale 
effect^ by the Collector in execution of the decree. 
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and lor the ejection of'the D(bfendants,4hef9UCcessort:-i 
of dbe auctidii purchasers, whose possession rested 1 
on, as it was alleged, an illegal basis, aiSd to recover > 
Us.. 17,721. 4a. Ip., as mesne profits, calculated 
from the date of the expiration of the government 
lease or farm, viz, from the 18th of September^ 185j, in¬ 
clusive. The plaint then stated the principal facts be¬ 
fore set out and submitted to the Court the two general - 
heads, on which it was contended that the Appellant was ' 

entitled to a decree to set aside the auction sale. These 

( 

were, first, that the original process of execution of 
the decree and the order of the Civil Court, directing 
the auction sale in question of the Appellant's family 
estate were irregular j and ^secondly, that the Officers * 
who respectively ordered and conducted the sale. 
committed gross irregularities in effecting tl^e same, 
and the plaint set out in detail these alleged irre¬ 
gularities. * 

The answers upheld the validity, of the sale and ob- ■*. 
jected to the suit for want of parties. 

The Principal Sudder Ameen {Moulvee M&hinmti'd 
liubeehvolla Khan), by his judgment, pronounced on 
tlie 23rd of February, 1855, overruled the 0 e(cndanti' 
objection to the regularity of the suit^ and decreed in 
the Appellant’» favour, ordering the canceiment of the 1 
auction sale and setting aside the deeds of sale to tho ^ 
Respondent. 

Against this decision the Respondents appealed 
the Sudder Pewanny Adawlut, North West ;Proyincoi^ 
and on the loth of May, the Sudder Cout^' 

coneisting of Messrs. Begbie, Haringtont and Unking. 
upanimously reversed the Zillah Court’s decision; 

Court by their judgment heWf that the saln^jW|iO"- 
VA.Jid under .'the letter 4 >f sanction by the RievmpiO 
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missioaer,* and that though perhaps it might|have been 
mole regular, and more agreeable to established usage, 
if oir the renewal for application for execution of the 
decree, ft fresh application to the Commissioner had 
been made, under the provisions of ci. 4, Ben^ 

VII. of 1825, but that it was quite clear, that the present 
Appellant had not sustained any injury by the alleged 
irregularity, nor had he urged any plea to that effect; 
and that such being the case, the Court could not 
admit that it afforded any sufficient ground for the 
anjiulment of the sale, and dismissed the Appellant's 
suit with costs. 

The present appeal was brought from this decree, 
and was argued by 

* The-Solicitor-General (Sir/?. Paltner)^ and Mr. 
Leithy for the Appellant, and 

Mr.Q. C., and Mr. W. \Fteldy for the 
Respondents. 

On the part of the Appellant it was submitted that 
the sale was void by Ben. Reg. XX. of I795, sec. 3, 
as the sanction of the Board of Revenue was not ob¬ 
tained; that the letter of sanction of the Commissioner 
of the 2ist of July 1843, relied upon by the Sudder 
Court, was restricted in terms to the sale then pro¬ 
posed and specifically referred to, which took place on 
the 21st of Augusty 1843, and that being restricted 
and qualified, it did not legally authorize the Collector 
to issue notification for another sale to take place on 
the 15th of 1845, embracing other Mauzahsy 

which sale was directed in a summary suit for execu¬ 
tion of the decree: and that such sale, therefore, ought 
to be declared void on the grounds, first, that the pro- 
citedings of the Principal Sudder Ameeny as well as 

. IX~44 
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of the Collector which preceded, were irregnlar ; and 
secondly, that the conduct of the Collector at Ihe 
sale in refusing to receive biddings, e‘xcept upon 
deposit, was contrary to usage in regard to auction 
sales made in satisfaction of decrees. Furtl^r, that 
the estate was sold for an inadequate price. And 
lastly, that the delay for nine years to bring the suit for 
annulment of the sale was no legal bar to the suit 
under the Regulations of Limitation of suits. 

For the Respondent it was contended, that the 
question of sale of the 15th of 1845, was not 

liable to reversal on any of the grounds u^ged by the 
Appellant, and that the onus was upon him to esta¬ 
blish the alleged irregularities which he had failed \p 
do; and, moreover, that the lapse of time from the 
Respondents* possef^sion, and the institution of the 
suit, was an answer to the claim for rescinding the 
auction sale. 

Judgment was delivered by 
The Right Hon. Sir John T. Coleridge. 

This is an appeal from a decree of the Sudder 
Dewanny Adawlut at Agra, which reversed a decree 
of the Civil Court of Zillah Jounpore, in favour of 
the Appellant. The suit in which these decrees were 
made respectively on the 23rd of February, 1855, 
and the 10th of May, 1856, was bro*ught by the Ap¬ 
pellant to recover back possession of an estate, called 
the Talooka Banaar Rajah, Pergttnnah Gudwarree, 
which bad been the property of bis father, Rajah 
Surnam Sing, and which had been sold in execution 
of a decree obtained by one Petumhtr Mookerfes in 
May^ 1830, in a suit first instituted by him in 1812 
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for the recovery of a debt. One Barwise in 1837, 
had become by purchase the holder of this decree ; 
and the Respondents claimed by purchase for a valu> 
able consideration, and through mesne conveyances, 
from his^representaiives, who had been purchasers at 
the sale held in execution of the decree. The claim 
in the present suit, was rested not U])On any supposed 
miscarriage in the determination of the original 
nor any defect in the title of Barwise to the benefit of 
the decree, but on certain alleged informalities and 
defects in the course of executing that decree, and 
the sale under it. 

In order to understand ths questions now raided, a 
short statement of the material facts will be necessary. 

It will be observed that the litigation commenced 
in 1822^ and that the decree in favour of the original 
Plaintiff was obtained in 1830; seven years were 
then passed in fruitless attempts by ^ira to carry it 
into effect; his hopes or his means becoming ex¬ 
hausted, he was induced, for a valuable consideration, 
to make over this decree to an Englishman of the 
name of Barwise^ who, being in the service of the 
Government, it was supposed probably by both 
parties, mi^ht be more successful in defeating the 
various devices by which its execution had been up to 
that time prevented. It is immaterial to the decision 
of this case whether he purchased on too favourable 
terms, or succeeded in obtaining too great advantages. 
It may have **/?en so—on that we pronounce no 
opinion. It was not, however, until the 6th of *^une^ 
.1845, and after he had been murdered, as alleged, by 
the Appellant, that his representatives obtained the 
Order from the Zillah Court of Jounpore^ on which 
ttie sale actually took place, the validity of which is 
questioned in the present appeal. 


iiB6a. 


Rajah 

Muhk&h 

Narain 

fiiNa 


«. 

KtSHANUND 

Misr. 




CASES IN THE PRIVY COUNCIL 

♦ « 


1863. 

■‘Rajah 

Muhrsh 

Naraitn 

SiHG 


V. 

Kishanund 
' Misr. 


We propose now to examine the objecticms to this 
sale, adverting only, as we proceed, to the previous 
circumstances, so far as may be necessary for the 
understanding and disposing of these objections. The 
order for this sale is dated yune 6 , 1845. ai^ is as 
follows:This case was brought up this day It was 
found from the report of the Moonshee of execution of 
decrees, that Rs. 48,522. oa. ip.,* the total estimated 
value of the claim, composed of . Rs. 46,856 14a., 

entered in the report of the 22nd November, 1844, 
and Rs. 1,664. iia. on account of present interest up 
to the 22nd May^ 1845, and 8 annas for costs, is 
quite correct. As it appears from the accounts to be 
right and proper that Talooka Baaear RajOikf ^ em¬ 
bracing sixty-three original and dependent vili^Qs, 
be sold to realise the amount above specified,, it is 
therefore, ordered that a copy of this proceeding be 
sent to the Collector of the Zillah, to apprize him of 
the above-mentioned facts, in order that the said Col¬ 
lector, after the issue of the second notification, may 
put up to sate the aforesaid estate, the property of the 
Defendant the debtor, for the sum claimed as above, 
and afterwards inform this Court of the result.” 

, It will be observed that this Order dealt directly 
with the Collector of the Zillah, and is* silent as to 
the Board of Revenue. This, it is saidT, is in breach 
of the Regulations on this matter^ then in force, of 
Regulation XX. of 1795, which directs that, when any 
Court of Civil Judicature shall have occasion to sell 
lands in satisfaction of a decree, it sliall transmit a 
copy thereof to the Board of Revenue, which is, with 
all practicable dispatch, to cause the lands to be 
4 i?ppsed of at the Presidency, or in the District in 
which the lands are situated, as they may deem 
most advantageous to the propriittor. The objec- 
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tioti fotftided on the apparent non-compliance with 
this Regulation was taken, both in the Zillah and 
Sudder Courts, in this sui’^,' nnd overruled by . 
both—and, their Lordships think, quite properly. 
It appears that, w|)en a former order for sale had 
been made by the same Court in 1843, this Regu- 
Jation had been fully complied with ,• that the Com¬ 
missioner had authorized the sale of the whole 
Tallooka\ that as many as four sales had taken place, 
ineffectual and nominal only because the best bidders 
00 .each occasion were men of straw, who had, no 
doubt, been put forward for the very purpose of ren¬ 
dering the decree abortive. It is said that the order 
directing these former sales must be considered as 
having been made in a different suit from that in 
whicli, the order now in question was made, for that 
the proceedings had been taken off the file, and the 
lands to be sold and the sums to b^! recovered were 
different in the two orders. There is no foundation 
for either of these assertions. It would be contrary 
to general principles, and a senseless 'addition tp all 
the vexations of delay in the course of procedure, to 
hold that, when for any reason, satisfactory or not, 
the execution of a final decree in a suit fails, or is set 
aside, and the proceedings as regards that execution 
are taken qff the file, the whole suit is discontinued 
thereby, and the further proceedings for the same 
purpose are to be considered as taken in a new suit. 
Nor is it true, in any material sense, that either the 
properties to be sold or the sums to be recovered 
were different; in both, the same whole Talookot 
rendering to the Government the same jumma^ was 
directed to be sold, and for the same principal sum ; 
but the number of villages comprised in it, owing to 
some inaccuracy, was differently stated, and the total 
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sum was increased in the later order by ad(}ing the 
interest wliicli hail accrued, due in the interval 
between the two, with a few annas for the costs. 
The principal object of the Regulation in question 
was the security of the public revenue, as appeirs not 
merely from its own preamble, but by the modifica¬ 
tions which were made in it by Regulation VII., of 
1825, tit. ii; and this object had been fully answered 
by the Communication to the Commissioner in 1843, 
and the proceedings w’hich were taken by him upon 
it. If this, therefore, had been a question raised 
between the original parties to the suit, anH if the 
objection had been made promptly after the sale had 
taken place, their Lordships would still have been of 
opinion that it had received its proper answer in the*' 
Courts below ; but it. must never be forgotterf that 
they are now called upon to give effect to it as against 
a purchaser for a valuable consideration, and, so far 
as appears, entirely without notice, in a suit com¬ 
menced in Ju/y, 1854, the disputed sale having taken 
place in Ju/y, 1845. What safety could there be, 
except by the Statute of Limitations, for any man’s 
title, where a judical sale had taken place, if he were 
bound to satisfy himself of* the decree-holder’s com¬ 
pliance with every one of the many form^alities pre¬ 
scribed by law for the conduct of it. This is a remark 
which their Lordships must bear in* mind in consi¬ 
dering the objection to which they now pass. 

The next objection to be notiefed is, the alleged 
want of due notification of the time and place of sale. 
At thd time when this sale was to take place, this 
matter was regulated by Regulation section 12, of 
1795, which requires notices to be affixed one month 
before the day of sale in the Court Room of the 
or Zt/lah, the Co\\tciot*s office in the prin- 



ON APPEAL FROM THE EAST INDIES. 

« 

cipal town or village, and in the office of the Secretary 
•f the Revenue. Now, if it be taken that the burden 
of proof ih respect of these notices can be properly 
cast on the Respondent, it certainly does not appear 
to their Lordships that in respect of all of them it is 
clearly made out that they were duly given ; but they 
are of opinion, that it cannot be so cast, considering 
how he claims, at what distance of time the objection 
is made, and the extreme difficulty, if not im¬ 
possibility, of satisfactorily proving a fact of this 
n.ature under such circumstances as are before them. 
In this country it is in many cases required by Statute, 
that notices should be affixed on the walls or doors, 
of Courts, or in other specified places, and for certain 
specified times, in order to give jurisdiction to Magis¬ 
trates. to do certain acts which are speedily to follow. 
In such cases there is no injustice in calling upon the 
party who moves the Magistrates to exercise their 
statutory jurisdiction, to prove that these require¬ 
ments have been complied with. But it would be 
monstrous to make the title to land *in a purchaser 
depend, years after it has accrued, and possession has 
been enjoyed under it, on his proving the same 
affirmatively. »Iri the nature of the thing all traces 
of the evidence may be expected* as to some of the 
particulars," to perish in a short time ; in others, 
where the docqment ought in strictness to be hied, 
it is but too common for the Officer, whose duty it 
would be to file it, to be neglectful. 

Their Lordships are of opinion, therefore, that the 
onus lay upon the Appellant, and that he has not 
discharged himself of it. 

U was said, in regard of another objection, and 
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might be said in regard of this, that at thh time in 
question he was in prison 6n the charge of murde^; 
and that was so ; but it is clear that he at least 
knew of the time fixed for the sale, and washable to 
apply to the Court, because he presented a petition 
on the 14th of ^uly 18451 fo the Zillah Court for 
its postponement for two months, which was heard 
and rejected by the Sudder Ameen of that Court. 

The remaining objection is to the manner in which 
the .sale was conducted. It will be remembered that 
on several preceding occasions, when sales were 
attempted, the highest bidders had turned out to be 
unable,^ or uuwilling, to Complete them, and so they 
had been rendered illusory; the Collector, therefore, 
had been very properly cautioned to satisfy himself of 
the trustworthiness qf a bidder, before he concluded 
the sale in his favour. On the present occasion, 
after the representatives of Mr. Barwise had bid a 
sum of Rs. 48,000, being a little below the amount of 
the decree, one Hunnooman Pershaud bid Rs. 49,000. 
The^ Collector* asked if he was prepared writh the 
deposit money; he was not. He was asked who and 

what he was : be said he was a seVvant, and was 

> 

bidding for Ram Das^ of Sultanpore. ' He was asked 
whether he held a Mookhtarnamah from Ram Das. and 

A' 

he said he did not. On this he was rejected as a 
bidder. Thereupon one Shunker Lall bid Rs. 50,000, 
and he was questioned as Hunooman Pershaud had 
been. It does not appear whether he answered that 
he was prepared with the deposit or not, but he 
stated that he was bidding for one Sheo Lall, a 
Banker of Dostpoor, Like the former bidder, he had 
Mookhtarnamah. The Collector rejected both their 



ON APPEAL FROM THE EAST INDIES. 


34* 


hidings; and there being no other bidder, knocked 

’ll 

the estate dawn to the representatives of Barwise for 
Rs. 48,000. 

Both 'Narain Stngh and these two persons, but not 
either Bam Das of"*Sheo Lall^ petitioned the Court 
against this proceeding of the Collector. It was 
urged that a production of the deposit ought not to 
have been insisted on before the estate had been 
knocked down, and that the effect of the proceeding 
was to deter bidders, and so diminish the amount 
for which the estate was sold. Certainly the payment 
of the deposit could not be required before the accept¬ 
ance of the bidding, and the knocking down of the 
estate; but the Collector was bound, in their Lord- 
ships' opinion, to satisfy himself reasonably that these 
persons were, what they professed To be, real bidders, 
and the course which he took for^ that purpose 
was perfectly justifiable ; and so it was held in the 
Court below—their Lordships think quite correctly: 
they see not the least reason for believing, that it was 
calculated to deter persons really wishing to buy from 
offering their biddings, or in any way to damp the 
sale. It might be unusual : but the circumstances 
were unusual; as practices had been suffered before 
in this case,, which had made the sales under the 
Order of the Court mere mockeries, available only for 
the purpose of defeating the course of justice; the 
Collector, forewarned, was bound to take care that 
this sale should be^a reality, which it could not be, 
unless care was taken to distinguish between real and 
sham biddings. The result shows that his conclusions 
were correct: if there were such persons as Ram Das 
or Sheo Lall, or if either of them had, however 
irregularly, deputed Hunnoonman Pershaud or Shunker 
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L.all to bid for them, we may be quite certain tfjat 
cKiims would have been made on their behalf by way 
of petition to the Court. It is said that the estate 
was sold for less than its value. It may have been ; 
it was certainly sold, some time afterwards, at a great 
advance by the purchasers: but considering the cha^ 
racter of the previous attempts to* sell, and all the 
previous circumstances of the litigation, this is not 
to be wondered at. As a fact in itself, it is immaterial 
to the decision of the case : it is enough that the sale 
was a real one, conducted justly and regularly, 

Their Lordships, in a judgment necessarily so long, 
have thought it right to take no notice of several 
matters, important in themselves, but not effecting 
their decision; they have now disposed of the varioua 
points relevant to tk^t decision, and which were urged 
by the learned ^ounsel for the Appellant with their 
usual zeal and ability ; but they cannot pass from this 
case without the expression of their surprise and deep 
regret, that such a case should have been possible 
under the system of jurisprudence prevailing in any 
country under the British dominion. 


<- ** ■— ■ — —-pudet kcBC opprobria nobis, 

Et diet poiuisse et non potuisse refelli'* 

The subject-matter of. the original suit a debt, it 
should seem undisputed, or at lea§t .a? to which, in 
substance, no serious dispute was possible, where the 
Plaintiff’s difficulty had not been to establish his 
right to the judgment of the Court in which he sued, 
but to make that judgment available when obtained, 
though the funds were ample for the purpose. By 
fraud and chicanery, by every possible abuse <rf the 
iorms and procedure of law', by force and violencci 
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even, it is to be greatly feared, to the shedding of 
blood, justice was evaded and defied for fifteen years, 
from 1830, ivlien the decree was pronounced, to 1845, 
when the final sale took place. The original Plaintiff, 
wearied* out with the long delay and expense, fain to 
sell the*t>enefit of hrisf decree ; the unhappy man who 
had been substituted for him losing bis life, while 
vainly striving, to* realize its fruits. And now, in 
1863, their Lordships have been called on to dispose 
of a suit, in which it is sought to invalidate the 
whole proceeding as against a purchaser for value, 
the" second in succession from the execution creditor, 
against whom, or the party from whom he immediately 
purchased, no fraud, no collusion, no knowledge of 
the supposed defects in the title, has been alleged. 
They have had to deal with a record of nearly three 
hundred pages in folio, setting orut more than three 
hundred documents and depositions. Their Lord- 
ships do not intend hast'.ly to cast censure on any 
individuals; the materials are not before them for 
that purpose, nor is it within their province to do so : 
but it is useful to point out that a system under 
which all this is possible loudly called for amendment, 
and, administered as it here has been, defeated the 
very object for which it was instituted. 

They will hpmbly recommend to Her Majesty that 
this ap'peal ought to be dismissed, with costs. 
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Ramasawmy Aiyan and others ... AppeliU^is, 

AND 

Venkata Achari and others ... Respondents^ 

On appeal from the Sudder Dewanny Adawlut at 

Madras. 


and, 3rd, & 

4th Feb., 
1863. 

•-> 

Suit by the 
representativ¬ 
es of the Arya 
Brahmins, 
claming in 
hereditary 
right, the 
Mirassi and 
exclusive pri¬ 
vilege of 
administering 
Turohiiam 
(religiousrites 
and ceremo- 
nies)to seven¬ 
teen classes of 
pilgrims who 
resort to the 
shrine of the 
great Pagoda 
and other 
Temples in 
the Island of 
Ramaswaram 
in Madras^ 
dismissed; 
the Plaintiffs 
failing to es¬ 
tablish their 


Thr Appellants were Arya Brahmins settled at 
Rameswaram^ an Island in the district of the Presi¬ 
dency of Madras^ and claimed to have the hereditatV 
right of administering Purokitam, or religious lites, to 
seventeen classes of pilgrims who resort to the great 
Pagoda and other temples in that Island, and to the 
fees paid, or presents offered, by the pilgrims resorting 
to the shrine. The Respondents were members of a sect, 
or body of Brahmins, known as the Parishai Bhattars, 
who also administered the Purokitam^ and had done so 

a 

for many years, and who claimed the right from long 

usage, and were in the receipt of the income derived 

from the fees paid by the pilgrims resorting to that 

% 

• Present : Members of the fudicial Committte,-^Th& Right 
Hon. the Lord Justice Knight Bruce, the Right Hon. the Lord 
Justice Turner, and the Right Hon. Sir John Taylor Coleridge. 

j45s«s(»rs,—-The Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir James W. Colvile. 


right, either (i) by documentary proof of its origin, or (a) by proof of 
such long and uninterrupted usage as, in the absence of documentary 
proof, would suffice to establish a prescriptive right. 
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Island : with the exception of a small portion for the 
performance of certain inferior duties in the Pagoda, 
which the were, as it was alleged, on 

account of their origin alone competent to per¬ 
form. 

' In the year 1849, Appellants, twenty-seven in 
number, filed a plaint in the subordinate Court of 
Madura, against Jthe Respondents, fifteen in number, 
to recover the rents alleged to be due to them, in 
respect of fees so received by the Respondents for 
six classes of pilgrims under a Swamubhogam,* or 
annual rent deed, dated as far back as the year 
1786, and for eleven other classes, seeking by the 
suit to be established in the enjoyment.of all 
these rights. The plaint set forth the grounds of 
t^e claim, and the title under \rhich the Plaintiffs 
claimed, and the loss incurred« in connection with 
the Mirassi privilege of administering JPurohitam to 
pilgrims, and prayed that the Arya Mahajanam should 
enjoy, without the interference of the Defendants 
(the Respondents), the Mirassi of administering 
Purohitam to eleven classes of pilgrims, capable,, as 
alleged, of yielding an annual income of Rs. 1,000, 
and which formed part of the Mirassi originally 
forcibly seized and then enjoyed by the Defendants : 
the plaint further prayed that the Defendants should 
continue to pay annually to the Arya Mahajanam, 
Brahmins of the Arya sect, and to the body of 
Gurukals, a community belonging to that sect, pons 
Rs. 100, or Rs. 126. 12a. up., being the amount 
of rent fixed on the Mirassi for administering Pu^ 
rohitam to the six classes of pilgrims, other than 
the eleven aforesaid, which were then in the enjoy¬ 
ment oL the Defendants as therein detailed; and 
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that, in default of the Defendants so paying it, 
the Plaintiffs and others j5houlH enjoy without th'* 
interference of she D “tendant^, the l/iVa.w/of adm'n- 
istering Purohitam to such six cl;issf*s, capable as 
alleged of yielding an annual income of Rs. 6)a The 
plaint set forth, first, that from the time the 'Pagoda . 
of Rameswaram came into existence, the Mirassi of 
administering Purohitam to all classes of piL^rims 
resorting to Rameswaram had belonged to the whole 
community of the Arya Brahmins. That while this 
privilege had been enjoyed by their ancestors, the 
Mirassi of administering Purohitam to the Siva 
Devijas and six other classes of pilgrims had been 
taken for Swanubhogam, or annual rent, by Sahasra- 
nama Dikskitar and Ullitars who were the ances¬ 
tors of Ramanadha Aiyan and others, officiating a4 
Adhyena Bhattars in, the Pagoda of Rameswaram, 
from the ancestors of the Arya Mahajanam afore¬ 
said, under a ddeument passed one hundred and 
seventy-five years ago, stipulating an annual payment 
of pons 50. Secondly, that with regard to the Mirassi 
of administering Purohitam to the Tadwadi Brah¬ 
mins, and nine other classes of pilgrims, besides 
the seven classes therein mentioned, it had been con- 
ferred a long time ago by the ancestors of the Arya 
Brahmins as Sridhaim upon the community of the 
Gurukals. That while the Plaintiffs and Arya 
Mahajanam continued in the enjoyment of the 
income derived from the exercise of the Mirassi 
to the seven classes aforesaid, and also to the 
other pilgrims, about thirty years previous to the 
execution of the deed of rent thereafter referred, 
to Sasha Aiyan, Sonne Bkattan Paryata Bhattan, 
Krishnaya Bhattan Srinivassa Bhattan, and Giri 
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Biattan {Tafwadt and Telugu Brahmin^i who 
had reniovod from Manamadurai to RafneswctTaWy 
and were I he ancestors of the Defendants), engaged 
to administer Purokitam to six out of the ten classes, 
namely, the TaiiUhHt Brahmins, the Tamil Brahmins 
and Telugu Brahmins of the Kkon country, iht Kanaris 
Brahmins, the Northern Brahmins, the Atadhya 
Bralimins, and the Telugu Brahmins; on condition of 
paying to the community of the Gurukals two out of 
ten |)« r cent, of the income derived therefrom. Yhat 
this state of things continued for a few years, when 
a dispute arose between the Gurukals and Sesha 
Aiyan, in regard thereto. Thirdly, that both 
parlies having laid the matter before the then 
Zemindar of Kamnad^ that Zemindar convened a 
body ot arbitrators, who decided that Sesha Aiyan 
should, in co-operation with the agf^nts of the com¬ 
munity of the Gurukals belonging to Arya Maha~ 
janam^ administer Purokitam lo six classes of pil¬ 
grims, and that twenty per cent, should, as before, 
be paid to the community of the Gurukals : ‘that 
all the Tatwadi and Telugu Brahmins of Manama- 
dtirai had executed a “ Parisha Tiriva Chip* (or 
deed of rent for administering Purokitam to pil¬ 
grims), in favour of the whole comm unity of the 
Gurukals, belonging to Arya Mahajanam^ and that 
the other five above mentioned had executed a docu¬ 
ment under date of the 9th Vayasi Parabhava^ which 
passed one hundred and four years ago. Fourthly, 
that while that document remained in force, one 
Timmana Achari^ the great-grandfather of one of 
the Defendants, who was a member of the Brahmins 
of Manamadurai^ suppressed the incomes derived 
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1863. from the Purohitam administered to six classes 
Ramasawmy pilgrims, without fairly accounting for tham, notwith- 

iVlYAN 

V, standing that Raghanadha Gurukal and others, 
Achari^* members of the community of the Gurukals^ Temon- 
strated against the* performance of the Purohitam 
by them. That Timmana Achari executed an agree¬ 
ment in favour of Raghanadha Gtcrukal^ and other 
members of the community of the Gurukals represent¬ 
ing the under date the ist Chitra 

Chi\rahhanu (nth Aprils 1822), to the effect that, 
instead of paying two out of ten, or twenty per cent, 
he should enjoy the incomes derived from the per¬ 
formance of Purohitam for the six classes of pilgrims, 
on condition of paying, on that account, an annual 

t 

rent of pons 100, in default of which the com¬ 
munity of the Gurdkals themselves might'•resume 
and enjoy the performance of Purohitam for the 
aforesaid six classes. That such rent was paid to 
the community of Gurukals^ up to the year 1825. 
Fifthly, that , afterwards, the father of the first 
Defendant, and others, brought an action in the 
District Moonsiff's Court of Paramagoody^ asserting, 
among*, other allegations, that they were the pro- 

I 

prietors of the Mirassi of administering Purohi’- 
tarn to twenty-four classes of pilgrims, including also 
the six classes; that Annasami Vadhiyar And three 
others, having, in the year Parthiva*{1^26), adminis¬ 
tered Purohitam to Sengendi Parishie^ one of the 
twenty-four classes of pilgrims, appropriated to them¬ 
selves the incomes derived therefrom. That there¬ 
upon Chinnasami Aiyan and another, members of 
^ the Arya Mahajanam, presented an objecting petition, 
which they substantiated, alleging to the effect, that 
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the« Mirassi of administering Purokttam to adl the 
classes of pilgrims including the twenty-four classes, 
belonged to them, and Arya Mahajanam alone, 
aitd not^ at all to the Paris hat Batiawars-^ue.t 
the Brahmins of MTikmadurai \ and that a decree 
was passed by the Moonsijf in that suit holding 
that the privileges aforesaid belonged to the pre¬ 
sent Plaintiffs and Arya Mahajanam, and they had 
the enjoyment accordingly. That this decree was 
confirmed in appeal, by the late Zillak Court, 
who observed that .the Plaintiffs, in, that suit— 
tV, the father of the first Defendant in this suit, 
and others—were agents of Arya Mahajanam', and 
that no special' appeal was preferred against such 
decree. Sixthly, that the Defendants, and other 
Pariskai * Battawars had, from* the time of their 
ancestors, dwelt on the grounds belonging to the 
Pagoda of Rameswaram^ and continued to pay an 
annual quit-rent of pons 6o, together with 6 pons for 
charges. That in a deed of gift executed by Vijaya 
Raghanadha Setupati, a late Zemindar of Ramnad, In 
favour of the Pagoda at Rameswaram, it was pro^ 
vided, that the pons 65 should be appropriated to 
** Sukravarakuttalai” or Friday services,” of the 
Pagoda ; and lhat the ancestors of the Defendants paid 
likewise an annual tax of pons 24, for the festival of 
Gangalanadha Swami in the Pagoda, That this tax, 
together with the aforesaid pons 66, amounting in alf 
to pons 90, was paid by the Pariskai Battawars, to 
the Pagoda^ up to the year 1825; but that after¬ 
wards, the payments having fallen into arrear for 
seven or eight * years, the fact was brought before 
the late Principal Collector, Mr. Blackburn, who 
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1863. sent for the Defendants and directed them to pg^y 
Ramasav^y money as usual. Seventhly, that the De- 

Aivan fendants falsely represented that the Mirassi of 
Vbnkata administering Purohitam to twenty*five c[a9ses of 

Achari. pilgrims belonged to them; that seventeen* out of 

them remained in their unmolested enjoyment ; but 
that in> regard to the remaining eight classes of 
pilgrims,' there had been a dispute between them 
and A/ya Mahajanam, and a delay in the payment 
of' the aforesaid pons go. That the Collector, 
supposing the representations of the Defendants to 
be true; without, as it was alleged, conducting a 
proper examination, passed a decision, under date 
the 25th of Februaryf 1835, to the effect, that the 
Parishai Shatters should enjoy the Purohitam of 
twenty-one classes, Imade up of four out of the afore¬ 
said eight classes, and the seventeen classes above 
referred to; and, that with regard to the Puro^ 
kitam of the other classes of pilgrims, it should be 
enjoyed by Ary a Mahajanamt who, however, forth* 
with represented to the Collector, by means of an Arzi^ 
that the decision was unjust in declaring that the 
Mirassi administering Purohitam to all classes of 
pilgrims belonged to the Defendants, and that they 
did not agree to it, That while this, inquiry was 
going on the Defendants, arrogating the right to the 
Purohitam, on the strength of the above decision 
of the Collector, and subsequent to an engagement 
entered into by one Ramalinga Aiyan, a resident of 
Rameswaram, under date the 12th Ckiira Manmadha 
(23rd April, 1835), agreeing to pay a rent of pons 6i- 
for tl»e pilgrims of Karvatuand Reddi class to 
the Plaintiffs and other members of the Arya Ma- 



35* 


ON APPEAL FROM THE EAST INDIES. 

• 

hajanam, formed a part of the Parishai Bat- *863. 

iat^firs —fraudulently administered Purohitam to the ramasawmt 
aforesaid two* classes of pilgrims, and appropriated to 
themselves the income derived therefrom. Eighthly^ Vkkkata 

* y ACHARiv 

that six ^ut of the aforesaid twenty-one classes peif 
tained td the rent 'Hhove referred to ; and four we^ 
out of the seven classes taken by the Adhyenct 
Bhattars for Swamvbhogam rent. That the Purohitam 
Mirassi of these eleven classes, ought to be put into 
the possession of the Arya Mahafanam^ Ninthly, 
that Perya Nayattar, Ramaswami Aiyans, and three 
other members of the Arya Mahajanam, had in¬ 
stituted a suit. No. 117 of 1835, on the file of the 
late Zillah Court, representing the history of 'their 
title, and praying for the recovery of Purohitam of the 
above-mentioned twenty-one classes of pilgrims, and 
the loss* incurred in connection therewith; but that 
the Court dismissed the suit, observing, among other 
circumstances, that as it appeared upon the face of the 
plaint itself that there were others entitled to the Pu¬ 
rohitam Mirassi, the suit ought to have tie^n brought 
in conjunction with them ; and that that decree wAs 
confirmed on appeal. No. 17 of 1840, preferred to 
the Provincial Court for the Southern Division. 

That as the original and appealed decrees afore¬ 
said decided ^hat certain other members of Arya 
Mahajanam should have joined in* bringing the 
suit, No. 117, the Plaintiffs had not preferred 
a special appeal from the decree in the appeal suit 
No. 17, intending to bring an original action, inas¬ 
much as the right of the Arya Mahajanam was con¬ 
firmed in the year 1826, by certain original and 
appeal decrees, -which had become final. Tenthly, 
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that with the fraudulent view of preventing the 
interference of the Arya Mahajanam and their people, 
with th| Mir am of administering Punohitam to the 
^oresaid twenty-one classes of pilgrims, the Defen- 
Ants, owing to their influence with the ^Revenue 
OMcials, procured the issue of repeated, though un¬ 
just, orders, and consequently continued to enjoy the 
Mirassi forcibly. That since the year 1835, when the 
Adhyena Bhatiars had been deprived of their enjoy¬ 
ment of the Mirassi of administering Purohitam 
to the aforesaid four classes, and the Arya Maha¬ 
janam' of their right to the Purohitam of the afore¬ 
said eleven classes of pilgrims, there had been a 
dispute about them ever since; and the plaint prayed 
for a decree, adjudging the Defendants (the Respon¬ 
dents) to pay Rs. 2,916. loa. 8p., the loss of income 
derivable from the ‘exercise of Purohitam htirassi to 
the six classes, for twenty-three years, from the year 
1826 to 1848, at pons 100 per annum; and also 
Rs. 4,400, the loss of income derivable from the 
other elevei^ classes of pilgrims from the year 1845 
to* 1848, at Rs. too, for each class of pilgrims per 
annum, in all Rs. 7,316. loa. 8p., and for a decla* 
ration that the Purohitam Mirassi attaching to the 

A 

above classes of pilgrims, yielding annually Rs, 1,000, 
should be enjoyed by the Plaintifls and other members 
of the Arya Mahajanam without the interference 
of the Defendants ; that the Defendants might be 
directed regularly to pay to the Plaintiffs and other 
Arya Mahajanam^ and the community of GurukalSt 
the fixed rent of Rs. 126. 12a. up. annually, other¬ 
wise that the Purohitam Mirassi of the above six 
classes of pilgrims, yielding annualiy Rs. 6qo, should 



ON APPEAL FROM THE SA&T INDIES. 


353 


be enjQyed by the Plaintiffs and other members of 
^he Arya Mahajanam and the community of Gurukals 
without th€v interference of the Defendants. 

The Subordinate Judge of Madura^ on the I2th of 
yunet^iS^2, rejected this plaint, as inadmissibl^j.f],*^^^g 
sec. lb of Mad. Reg. 11 . of iS^'^^^being of opinion, 
that the same question ha^i^ pp,^...;cided by the 
Zillah Court, in*the suit, NOfy of 1835, referred 
to in the plaint, and confirmed on appeal, by the late 
Southern Provincial Court, in No. 17, of 1840. 

The Appellants appealed to the Civil Judge of 
Madura from this decision, and that Judge, on the 7th 
of November^ 1849, expressed a similar opinion. 

The Appellants then appealed to the SudtUr Court 
at Madras^ and that Court by an Order, dated the 
*2oth of November^ 1851, after observing, that it 

appeared that the suit. No. 23^ of 1826, was filed, 
before the District Moonsiff of Paramagoodyt for 
recovery of Rs. 126. ya. 5p., as F^riests’ emoluments 
due from one out of the several classes of pilgrims 
frequenting Rameswaram ; and that the Moonsiff de¬ 
cided that the right to this class belonged, not to 
the Plaintiffs, but to the Arya Brahmins; and 
that this decree was confirmed on appeal No. 183 of 
1826, of the * late Zillah Court of Madura] and that 
the suit ^^o. 117 of 1835, of the late Zillah Court 
was brought by four of the Arya Brahmins, who 
asserted themselves to have right over all the twenty- 
four classes of pilgrims, but sued for emoluments 
only in respect of the four; the sums sued for being 
Rs. 94. 14a 3p. and Rs. 200, and that the Zillah Court 
went into the whole question of the Arya Brahmins' 
rights, and allowed them to have none; that this was 
confirmed on appeal by the Southern Provrncial Court 
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1863. in No. 17 of 1840; that the plaint in question 
Ramasawmv brought by twenty-seven of the Arya Brah^ 

Aiyan mins, and was for Rs. 7,316. loa 8p. as I04S incurred 

Vkn^xt/. their rights ; and also, to gain possession 

Achaki. eleven classes of pilgrims, yielding 

Rs. i,ibo, 4.nnuaj[.^*^'\confirm the Aryas generilly in 
their rights, ai^. consil^ Defendants annually 

Rs. 126. 12a* up. i«{}j|rent for six classes held by 
them, or to recover possession of the said six classes, 
the total value of the suit being Rs. 9,016. loa. 8p.; 
that in the suit No. 117, the Zillak Court went 
beyond the matter brought under litigation before 
them, and the decree of that Court could not be 
considered as disposing of the general claims of the 
Aryas. That it was admitted in the decree, that 
all the Aryas were not represented in the suit; neither 
^did the suit, in its subject, or its valuation, "com¬ 
prehend the matter of all their asserted rights. And 
the Court finally ^declared that a suit to bring the 
question of these rights to an issue might yet be laid ; 
and that no bar to the reception of the plaint existed, 
which the Court accordingly directed to be received; 
and finally ordered, that the plaint should have been 
admitted on the file. 

The plaint was .accordingly filed, and contained the 
same allegations as the plaint of 1849 (^)* i 
The Respondents by their answer, denied that the 
Ap])ellants, or the other Arya Mahajanamt had any 
right to the Purohitam Mirassi, claiming title to it 
themselves under a grant from Mavalivana Rajaht 
dated about 1,000 years previously. The Respondents 
also relied upon the decree in the suit No. 117, of 


(rt) See ante,'?. 345. 
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JL835, as a bar to the Appellants’ claim ; but they did 
not specifically plead the Regulations of limitation of 
suits as a defence thereto. 

The^suit being at issue, the Judge of the Subordinate 
Court of the ]pth of May^ 1853, directed 

that the following point should be proved by the Ap¬ 
pellants ; first, their hereditary and exclusive title and 
right, as well as that of the other Arya Brahmins, to per¬ 
form the service as Prohiihars or administerers of rites 
to the people of' all classes frequenting Ramaswkram 
as pilgrims, and their ancestors’ enjoyment accord¬ 
ingly. Second, that ten classes were granted to the 
ancestors of the Plaintiffs, twenty-one to twenty-seven, 
as Gurukalman Saleyars^ and that the Defendants’ 
ancestors had since rented from them the six classes 
as specified in the second paragraph of the plaint, 
engaging to pay them annually 2-ioths of the emolu¬ 
ments thereof, under a written agreement which had 
been acted under. Third, that under a document 
the first Defendant's great-grandfathei; subsequently 
obtained these same six classes from the above-nafmed 
Gurukalmans Saleyars upon an annual rent of 100 
pons, and that such was actually paid up to 1825. 
Fourth, that the Defendants took illegal possession of 
eleven oth^ classes as described in the eighth para¬ 
graph of the plaint, from the year 1835, and that with 
the exception o*f these and the four classes obtained 
by Adhyena Shatters, all other classes were under 
the enjoyment of the Plaintiffs and the other Arya 
Brahmins; and the Defendants’ enjoynient of 
emolument equivalent to the loss claimed. That 
the Respondents were also to prove, first, that 
the litigated right to perform the Purohita\) ser- 
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vice to all classes of people belonged to them and* 
other Parishai Bhattars exclusively, and that the 
Arya Brahmins had no title thereto, and that such 
Brahmins settled at Ramaswaram posterior to J'hun- 
daver. Second, that in accordance with their right, 
they paid originally an annual Porapad tax amounting, 
to 160 pons to the Zitnindar^ as fixed by him, and 
that they,' with his consent and authority, subse¬ 
quently paid 100 pons annually to the Gurukalrndn 
Saleyars 4 or thtir maintenance. 

Both parties having entered into evidence the 
cause came on to be heard (together with an ob¬ 
jecting petition which had been presented by four 
other persons claiming title to the emoluments arising 
from certain classes of pilgprims) before Mr. A^. W, 
Phillips t the acting subordinate Judge. The decree 
of that Court, da Jed the 4th of November ^ 1854, after 
stating the evidence in the cause, was in these terms : 
" The proceedings and documents connected with this 
case are raostt voluminous, and much that is intro¬ 
duced is totally foreign to the subject, which, divested 
of all extraneous matter, consists, after all, of only 
two points to be decided on, first, as, to whom the 
proprietary right of administering certain rites belongs. 
Secondly, whether the six classes were rented by the 
Plaintiffs' ancestors to those of the Defendants, or not. 
The Aryas (Plaintiffs) claim the hereditary right to 
the Mirassi of administering certain religious cere¬ 
monies to alt classes of Hindoos resorting to the 
■shrine at Ramaswaram, and, in asserting that they 
have been unjustly deprived of their right, bring 
^ forward no less than twenty-four documents, of one 
sort another, to prove the validity of their claim, 
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and to shnW that the privilege of administering the 
ceremonies to six of these classes was rented to the 
Defendants' ancestors by their own, on certain speci¬ 
fied terms. The Defendants, on the other hand, deny 
i» i(fia thjb hereditaryjnght to be that of the Plaintiffs, 
and produce documents to back their assertions, de¬ 
claring at the same time that they, and they only, are 
the proprietors of the whole, and as such, never could 
have rented the six classes as stated by their adver¬ 
saries. The hereditary right of the Plaintiffs has 
been not only acknowledged, but proclaimed by the 
individual recognized by all classes of Hindoos (Brah¬ 
mins included) as their head and High Priest. It has 
also been acknowledged by Brahmins, not parties to 
or* interested in any way in this suit. The Zemindar 
of Ramnadi as appears from other documents, ac¬ 
knowledges the same, and directs the Ary as to 
perform the ceremonies w'ith regard to himself. 
Several letters are also produced, showing that 
Maharajah Kistnabhoyee Holkar has been in the 
regular habit of sending down the sacred water of the 
Ganges and other offerings, and, as the recognized 
and lawful Priests attached to the shrine in question, 
the Aryas were forbidden Iby the late Ziltah Court 
of Ramnad to be taxed by the Zemindar, A separate 
document s’liows, that accordingly the Aryas did 
not pay the tax. Other proofs, too numerous to 
detail, are produced, all showing, in the plainest 
possible manner, that the right of the Plaintiffs was 
generally acknowledged. The Defendants, on their 
part, appear entirely to fail in establishing their claim 
tjy any satisfactory evidence whatever; indeed, the 
few documents they do produce tended rather to 
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1863 strengthen the claims of their adversaries than their 
Ramaba^y Court feels no hesitation in declaring Mts 

Aivan opi..ion, that the Plaintiffs have fully and satis- 

VtNKATA factorily proved their proprietary right to the whole 
Achari. Jiiirassi. In support of the other question to be 

determined, namely, the renting of six classes from the 
Plaintiffs, and to show that they were rented to the 
Defendants’ ancestors by those of the Plaintiffs, two 
documents were produced. The first of these is a 
deed executed by the Defendants’ ancestors to the 
Gurukalman Saleyars [Aryas) about one hundred 
and twenty.four years ago, engaging to pay the 
Aryas twenty per cent, upon the income derived 
from six classes, which they, the Defendants’ ances¬ 
tors, rented of the Plaintiffs. The second is another 
document executed by the Defendants’ ancestors some 
years subsequent, cancelling the former agreement 
and engaging ta pay in lieu of any per-centage on the 
receipts derived from the six classes (and which it 
appears led to dissensions) an annual fixed rent of 
100 pons or Rs. 208. In return to these undeniable 
proofs, of not only the proprietorship of 'the Mirassi 
belonging to Plaintiffs, but of the six classes being 
rented to the Defendants’ ancestors, the Defendants 
produce documents with the intention of proving 
that they are the owners of the MirasH ; but any¬ 
thing more crushing to their own case could not have 
been brought forward, as the plainly show that 100 
pons were annually paid to the Gurukaltftan SaleyarSt 
and tally precisely with what Plaintiffs asserted; and 
the attempt to show that it was paid by order of the 
Zemindar^ and was a tax levied by him on the 
Mirassi, having entirely failed, the Court is of 
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opinion, th^t the second point also, as well as the Brst, 
is established ' in Plaintiffs favour. The hereditary 
right of the l^lain tiffs to the whole Mirasd right 
being established, and it having been shown to the 
Court's .^tisfaction fbe six classes were rented to 
the Defendants* ancestors on certain terms, it decrees 
that Defendants do continue to pay the stipulated 
rent from 1849, or deliver the six classes and ail 
income derivable therefrom to the Plaintiffs as the 
rightful owners. It also decrees, that the Plaintiffs 
are 'entitled to the other eleven classes, and to all 
arrears of income as claimed from 1826 to 1848. 
All costs of suit to be borne by the Defendants.” 

The Respondents appealed from this decree to the 
Civil Court of Madura. 

The appeal came on for hearing jn the Civil Court of 
Madura on the 29th of June^ 1857, when the Judge, Mr 
C. E. Baynes, after stating the proceedings in the suit, 
observed that—“ The Sudder Court having overruled 
the objections taken by the Court below to the enter¬ 
tainment of the suit, as involving a question already 
finally decided against the Plaintiffs (Respondents), 
the Civil Judge had only to point to the proceedings 
of that Court, under date the 20th of November, 
1851, as precluding him from taking into considera¬ 
tion the Appellants’ first objection ; ’* and, after stating 
his dissatisfaction .with the documents produced by 
the Appellants (the original Defendants) to which his 
attention was called by the second objection, and that 
he could not draw the same conclusive inferences 
9ls the Subordinate Judge had done: and that, 
with the whole subject, before him, on the appeal, 
he was of opinion,' that the evidence adduced did 
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not warrant the original decree; he • proceeded 
thus “ The Aryes found on a grant by Stree Ra^a, 
which certainly is not proved; the Pbriskais on a 
grant by Mavalivana Rajah, which is equally destitute 
of proof. In shorty there is nothing on which to rest 
a judgment, save the apparent and notorious facts 
of the case, undeniable by either party, namely, that 
there is a Holy shrine at Rameswaram, to which 
pilgrims resort. Aryas, Pariskai Bhatters, and Gurukals 
have been worshipping at it, and dwelling in its 
vicinity from times not only beyond all memory, but 
all history. Both Aryas and Parishais have been 
officiating as Prohitudus, or ministering guides to 
pilgrims, each of late years at all events, plaiming 
a monopoly, and saying the other had not righU to 
do so. The Parishais, iX. appears, are said*to have, 
out of their profits, come under engagement or 
order to pay .a certain sum annually to the Gu¬ 
rukals \ if so, and they fail, the parties entitled 
have their remedy; but for declaring that either 
the Aryas ‘or Parishais have any exclusive right 
to act as Prohitudus to all, or any of the pilgrim 
classes, there appears to be no evidence or ground 
whatever, or for awarding any damages to either 
party. The original decree is, therefore, reversed, 
and it is declared, that both Aryas*and Aarishai 
Bhattars have a clear prescriptive right, and are 
both competent to act as ministering guides, or Pro^ 
kitharSf to any pilgrims who may choose to employ 
them as such. ^ This recognition of their common 
right, while it is all to which the evidence adduce^ 
no either side appears to entitle Ijiem, is all which 
in the opinion of the Civil Judge could be awarded 
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to them, without infringing on the rights and liberties 
*of third parties, who have hitherto apparently 
received * little consideration in this case, namely, 
the pilgrims. 1 doubt if the Court would have any 
powQT to percel out the Hindoo community as a 
flock of sheep Is^tween these rival shearers; and 
it is evident that the establishment of a^ legal mono¬ 
poly in either*of them would consign the flock to 
their mercy. It is necessary that the right of choice 
should be reserved to the pilgrims. All any minister 
can ask the Court to pronounce is, that there is 
nothing to prevent the exercise of bis functions 
towards any party willing to employ him. Under 
the circumstances of this case, the Civil Judge con¬ 


siders that it would be equitable that each party pay 
theii* own costs in the original suit and appeal.’* 

The Appellants appealed from this decision to the 
Sudder Dewanny Adawlut at Madras^ when the Re¬ 
spondents for the first time set up as a defence, 
that the suit was barred by the Regulations of 
Limitation. « 

The appeal came on to be heard by the Sudder 
. Court on the 30th of Ogtoher^ 1858, when that Court, 
consisting qf Messrs. Morekead^ Hooper^ and Strange^ 
before proceeding on the merits of the case, called 
upon th© Appellants’ Pleaders to show cause, why the 
suit should not be at once dismissed as being barred 
by the Regulations of Limitation, on the ground, that 
the cause of action in the case of the arrears of pay¬ 
ments on account of thevViix classes having arisen in 
1826, from which time th^^aint stated that no pay¬ 
ments had been made, and In’ the case’ q|, the eleven 
classes in 1828, at which time ttie ^lainfiffs in bring- 
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ing a similar suit had acknowledged that th^ right 

kiiUASAWMy administering to these classes was vested in the * 
Aivan Defendants. 

Venkata After hearing the Pleaders on that point, the 

4^0HARI ^ 

Court pronounced the following judgment:—‘* The 
Plaintiffs and the Defendants are of rival sects, and 
severally claim the privilege of administering the 
Purohitam to the classes of pilgrims resorting to 
Ramaswaram. These classes are represented to 
amoui\t to twenty-five in number; but the suit is 
laid for compensation as regards seventeen only 
thereof. These rival sects have already been in 
repeated litigation ; but it is only necessary to refer 
to the matter appearing in the last suit preceding 
the present one, which has arisen between them. * 
This is the appeal No* 17 of 1840, on the file of«the 
late Provincial Court for the Southern Division. 
From the decrees* given in that suit, it appears, that 
the Collector undertook the adjustment of the dis¬ 
pute between these sects j that pending his decision, 
the pilgrims wdre left to select to w’hich of the two 
they would resort; that this state of things sub¬ 
sisted for seven or eight years; that afterwards the ■ 

1, 

Collector, on proceeding to arbitrate in 'the matter, 
found that the Plaintiffs’ side conceded to the 
Defendants the privilege as respected seventeen of 
the classes of pilgrims, and that the cpntest between 
them related only to the remaining eight; and that 
be thereupon awarded four of these to the Plaintiffs’ 
S9Ct and four to the Defendants’. It further appears, 
that the above suit, No. 17 of 1840, which was 
iniStituted by certain of the Plaintiffs’ sect, was in 
l^^rd to the privilege over the four classes allotted 
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by the'Collector to the Defendants’ sect; and that 1863, 
the present suit is in regard to the seventeen classes raJUsIwmy 
excluded from the Collector’s decision, as not then. Aiyan 

V, 

being in disputation. The Court thus find that the Venkata 

« i^CHAKI 

rights?now contended for by the Plaintiffs have been 
in abeyance to their sect from about the year 1828, 
or from seven or eight years previous to the Col¬ 
lector’s aforesaid decision; and that the claim is 
consequently barred by the Regulations of Limi¬ 
tation. The Plaintiff’s Pleaders being unable to 
advance anything to relieve them from the above 
position, the Court resolved to dismiss this suit, . 
and require the Plaintiffs to pay all the costs 
thereof.” 

The appeal was from this decree and was argued 
by ’ 


Mr. Q. C., and Mr. Cracknell, for the Ap¬ 
pellants, and 

The Solicitor-General (Sir R. Palmer) and Mr. 
for the Respondents. 

The Appellants in support of the appeal relied upon 
the following grounds,— 

First, that the objection that the suit was barred 
by the Mad^ Reg. II. of 1802, sec. 18, upon which 
the decree of the Suddet Court was alone founded 
was not open to the- Respondents, the same not 
having been pleaded by them, nor raised in any 
manner until the appeal to that Court. 

Second, that, as to the Appellants’ claim to an 
annual rent of Rs. 126. 12a. up. for the six classes 
mentioned in the proceedings, the Respondents were 
hot at liberty to raise objections founded upon any 
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Regulation or rule as to limitation of actions, thejr 
being in the position of tenants in possession, under 
the Appellants as landlords, or owners. 

Third, that, even if any such defence were open to 
the Respondents, there was no Regulation, or rule of 
limitation of actions or suits, applicable to the case, 
so as to bar the Appellants’ right 'to maintain the 

suit. 

Fourth, that the decision of the Sudder Court was 
incoilsistent with and opposed to the decision of that 
Court on the 20th Novemher, 1851, in directing that the 
Appellants" plaint should be received and prosecuted. 

Fifth,' that, upon the merits of the case, the 
Appellant’s claim was fully substantiated by the 
evidence in the cans-*, and was not barred or affected 
by the decrees made* in the suit No. 117 of* 18351 
relied upon by the Respondents; that suit being 
between difftrent parties and for a different subject 
matter, the decision in it, so far as it affected the 
matters in question in the present suit, being extra¬ 
judicial and ineffective to bind the Appellants. 

Sixth, that the decision of the Judge of the Civil 
Court of Madura was founded upon a mistaken con¬ 
struction and a misconception of the effect of the 
documentary evidence, and was otherwisfli contrary to 
law, and to the usage of many ages, which had the 
effect and force of law. 

Lastly, that the Judge of the Civil Court of 
Madura, had omitted to decide upon the Appel¬ 
lants’ claim to the arrears and future payments of 
the annual sum of pons 100, or Rs. 126. 12a. iip.f 
claimed as or in the nature of rent from the Respon¬ 
dents. 
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The Respondents contended that the decree ap¬ 
pealed from Wai% right, by reason— 

First, that the Appellants' suit was barred by the 
law of ligiitation. 

Secondly, that the Appellants’ suit was barred by 
the decrees made in the original suit, No. 117, of 
1835, and upon appeal. 

Thirdly, that even if the Appellants’ suit was not 
barred by those decrees, yet that the decrees were 
decisions upon the merits made, in pari materid^ and 
ought to be followed, and 

Lastly, that the Appellants upon their own admis- 
sions, and upon the evidence in the suit, had not made 
or proved any case to the exclusive privileges claimed, 
upon v;hich a decree could be made in their 
favour. 

Judgment was reserved, and now delivered by 
The Right Hon. The Lord Justice Knight Bruce ; 

The subject of litigation in this case is the right of 
administering what is called “ Ptcrohitam ” to.seventeen 
classes or castes of the numerous pilgrims who resort 
to the great Pagoda and other temples in the Island of 
Ramaswaram. . 

The Appellants, the Plaintiffs in this suit, sue, and 
the Respondents are sued, as representatives of the 
bodies to which they respectively belong. Whilst, 
however, the Respondents are all members of a ho¬ 
mogeneous class, described indifferently as Tadwadi 
and Telegu Brahmins, or as Parishai Bhatters^ resi¬ 
dent in and about Ramasnaram ; the Appellants are 
some of them Arya Brahmins, and other Gurukals . 
the differences between these two latter classes, their 
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1863. rights and privileges, being some of the matters 

Rahas^^ involved in the question at issue in this suit. 

Aiyan The case put forward by the Appellants is shortly 
Venkata this: they assert that ever since the first foundation 
Achari. jjf hagoda^ an event which they ascribe to a very 
remote age, the Arya Brahmins possessed the privi¬ 
lege, and that an exclusive privilege, of administering 
Purohitam to all classes of pilgrims resorting to 
Ramaswaram. They treat, however, this privilege 
as alienable, or at least capable of delegation; and 
state that by an instrument bearing a date, which it 
is nojv agreed corresponds with A. D. 1765, the Arya 
Brahmins have, in consideration of an annual pay¬ 
ment of 50 ponSy transferred to a community caljed 
the Adhyena Bhatiexh the privilege of administering 
Purohitam to seven specified classes of pilgrims ; and 
in some way or another, and at some uncertain but 
distant date, have conferred the same privilege over 
ten other classes of pilgrims upon the community 
ol^ the Gurukais. They further state, that the 
Gurukals again transferred the privilege as to six of 
those ten classes to the body represented by the 
Respondents, which it will be convenient to distin¬ 
guish as Parishai Shatters, on the condition that the 
latter would account to them for twenty* per cent, of 
the emoluments derived from the exercise of the 

t 

right; that a dispute having arisen between these two 
last-named bodies, an arbitration took place A.O. 17^6, 
which resulted in the execution of an instrument, 
and that difficulties having subsequently occurred in 
carrying that arrangement into effect, the payment of 
twenty per cent, on the collections was commuted for 
a fixed annuity of 100 ponSf which, by an agree- 
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nsMit, dat^d the 11th Aprils 1822, called a deed 
of rent of pilgrimsi dated the 9th Vyasi Parabhava 
(igtb May^ 1786), executed by the ancestors of the 
Defenda|its to the community of Gurukalsy in which 
they agreed to pay'TWo pons out of every ten pons 
realized by them out of six classes of pilgrims, the 
Pariskai BkatterSf loTSiQ i\m^ dboni A.D. 1762, agreed 
to pay, and did in fact pay up to the year 1825, 
to the Gurukals. The Appellants’ plaint, after 
stating these facts, notices the proceedings in* a 
suit. No. 232 of 1826, in the Moonsiffs Court, the 
effect of which their «^Lordships will consider when 
they come to deal with the evidence. It also 'states 
the effect of a copper-plate grant passed by the 
late Zemindar of Ramnad in 1794, by which, in 
A.D. 1714, the then Zemindar of Ramnad granted 
certain dues payable to him by the Parishai Bhatters^ 
and amounting to 90 pons^ to a particular goddess 
in the Pagoda on account of the Friday services. 
It also states some proceedings before the Collector 
in 1835, when that officer endeavoured to compose 
the. strife which had long existed between these 
rival sects of Bi;ahmins, by an order which, as appears 
from the decision of the Collector itself, affirmed 
the rights of the Parishai Shatters^ to administer 
Purohitam to twenty-one classes of pilgrims, subject 
to the payment into the Pagoda of 190 pons annually; 
being the 90 pons for the Friday services, and the 100 
pons payable to the Gurukals. This order assumed 
that the right of the Parishai Shatters as to seventeen 
of their classes was not in dispute, and it left either 
party, if dissati'sfied with it, to bring a civil suit. 
The plaint then shortly notices the proceedings in a 
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suit of 18351 which was brought by some of the Afya' 
Brahmins against some of the Parish&i Bhcktters in 
respect of two of the classes comprised in the Oollec- 
tor’s order, and was dismissed by a decree of the 
Zillah Judge, dated the a/th of yune^ 1840; a decree 
confirmed on appeal by the Provincial Court on the 
aSth of December^ 1841. It then explains that the 
claim in the present suit is limited to seventeen of the 
tw.enty^one classes comprised in the Collector’s order, 
because the remaining Ifour belong to the Adheyena 
Bhatters under the deed of 1695; and further, that 
whilst the claim as to eleven of the seventeen classes 

c 

is general, as to the remaining six, which were the 
subject of the instruments of 1726 and 1762, it, is 
limited to the enforcement of the rights of the Guru- 
hals under the latest of these documents. The parti¬ 
cular relief prayed, is a decree for the payment of 
Rs. 2,916. loa. 8p., being the arrears for twenty- 
three years of the annuity of 100 pons payable to the 
Gurukals \vi*Tts^ect of the six classes; of Rs. 4,400, 
by way of damages incurred in respect of the other 
eleven classes; for a declaration that the Purohitam 
Mirassi of the eleven classes is henceforth to be en¬ 
joyed by the Ary a Brahmins, without the interference 
of the Pariskai Bhatters \ and for an order that the 
Pariskai Bhatters do regularly p^y the 100 pons to 
the Appellants and the other Ary as ^ and the Gurukais, 
or otherwise that the Mirassi as to these classes also is 
to be enjoyed by the Appellaftts and other members 
of the Ary a Mahajanum^ and the community Of the 
GurukalSi without the interference^ of the Parishdi 
BhatierSt 

The case set up by the Respondents in opposition 
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of the Appellants is, that their ancestors were 
established* in the place or neighbourhood, and in¬ 
vested with the privilege of administering Purohiiam 
to . pilgrims resorting to Ramaswaram, by a certain 
RajaAi about i,odb" years ago ; that they afterwards 
from generation to generation enjoyed this privilege, 
and the emolunlents resulting from its exercise, and 
so acquired the title of Pariskai Shatters; that the 
Zemindars of Ramnad imposed an annual tax upon 
them of i6o pons payable out of their receipts, Which 
they continued to pay until the time of one Vijaya 
Raghunadha^ who granted lOO out of the i6o pons to 
the community of the Gurukals on their conrplaint of 
.having no income in the Pagoda^ and afterwards 
granted the remaining 6o, with some other dues pay¬ 
able by the Pariskai Shatters (making 90 pons in all), 
for the Friday services of the Pagoda. 

They treat the latter grant as made by the copper¬ 
plate deed of 1714 ; but do not show in what precise 
form or by what instrument the first,was made ; and 
assert that after 1714, the whole of the 190 pons was 
paid into the Pagoda. They state that in 1827; 
there was a;i attempt to settle the disputes between 
their community and that of the Arya Brahmins by a 
native Pnnehayat (the failure of which is much to be 
regretted); that afterwards,, in the course of an in¬ 
quiry before the Sub-Collector, the Aryas admitted 
that, in respect of seventeen classes, there was no 
dispute as to the right of the Pariskai Bhatters^ and 
that the Collectoris order of 1835 was made on that 
admission. They further insist strongly upon the 
decrees in the suit of 1835 as a bar to the present 
suit, which they also contend is barred by the Regu¬ 
lation of Limitation. 
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Tho issweB settled in this suit (a) threw upon the^ 
Appellants the burdeA of proving, first, ,the here¬ 
ditary and exclusive right of the Arj^a Brahmins to 


administer Purohitam to all classes of people frequent- 
ing Ramaswaram as pilgrims, and their ancestors' 


enjoyment accordingly ; Secondly, the grant, as 


alleged, of the ten classes to the Gurukals, and 


that the Pa^ishai Shatters bad since rented from 


the Gurukals six of the ten classes, undertaking 
to pay them annually two-tenths of the emolu¬ 
ments under a written document which had been 


acted upon ^ thirdly, that, under another document, 
this liability had been commuted for an annual pay¬ 
ment of 100 ponSi and that the latter had been paid 
up to I1825 ; and, fourthly, that the Defendants had* 
taken illegal possession of the eleven other classes, 
and that with the exception of these and the classes 
held by the Adhyena Bhatiers all other classes were 
enjoyed by the Arya Brahmins. The issues which 
the Respondents were called upon to prove were, 
first,.the alleged right of the Parishai Bhatiers to per¬ 
form Purohitam to all classes, that the Arya Brahmins 
bad no t;itle thereto, and had come to Ramaswaram 
since a particular date ; second, that they had 
originally paid an annual tax of 100 pons io the Ze- 
mindar^ and subsequently, with bis consent, paid the 
. 100 pons annually to the Gurukals for their main¬ 
tenance. 

The suit was first heard by the Judge of the Subor¬ 
dinate Court of Maduray who, on the 4th of No* 
vmtbery 1854, made a decree in favour of the Appel¬ 
lants. From this there was an appeal to the Civil 
Court of Madura t and the Judge of that Court on 


( 4 ) See anlfy p. 355, 
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fhe 29th of June^ 1857, reversed the decree below, 
and dismissed the suit 00 the ground that the Ap¬ 
pellants had failed to prove the conclusive right 
whichHhey claimed ; but directed each party to pay 
their own costs. A special appeal was then preferred 
to the Sudder Dewanny Adawlut at Madras. That 
Court on the 30th of October^ 1858, dismissed the 
Appellants' suit with costs, on the ground that their 
claim was barred by the Regulation of Limitation, 
the .only question which it allowed to be argued 
before it. 

The present appeal is general. It has been argued 
before this Committee, both upon the merits of the 
.case, and also upon the question whether the suit 
is effectually barred, either b^ the decrees in the 
former suit of 1835, or by lapse of time under the 
Regulation of Limitation. 

Their Lordships propose, in the first instance, to 
deal with the merits of the case. 

The first observation that arises is, .that the ex¬ 
istence or non-existence of the original and exclusive 
right to administer Purokitam to all classes of pil¬ 
grims, which 4 s claimed by the Arya Brahmins, is an 
issue which goes to the whole case. It is true that 
that part of the claim which consists of the arrears 
of the annual payment of 100 ponsy under the in¬ 
strument of 1762, is founded upon contract. But 
the contract is one between the Parishai Brahmins 
and the GurukalSy and it is difficult to see how the 
Appellants, suing on behalf of the community of 
Arya Brahmins, can establish any title to relief in 
respect of this part of the case, unless they prove 
that tha title of the Gurukals to these six classes was 
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^ 3 ^ d€rived, as alleged in the plaint, from the earlier and 
Ramasawmy original title of the Aryas, and was so held by the 
9. Gurukah that the subsequent disposition of these 
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classes must be taken to have been made fpr the 
benefit of the Arya community, as welt as for tliat of 


the Gurukals. 


What, then, are the proofs adduced in support of 
this first and principal issue ? 

The earliest in date consists of extracts from one of 
the Puranas. These,, like the statements in the 
pleadings of the Appellants' case, carry us far beyond 
the bounds of legal or historical evidence. But it is 
argued,* and fairly and properly argued, that these 
ancient books may legitimately be used as evidence^ 
that a certain state of facts, or a certain state of 
opinion, existed at tlie date of their compilation. 
That date is sujficiently uncertain; for we are not 
told when this particular Purana is supposed to^ have 
been written ; and it appears from the writings of 
eminent Orientalists, that the period during which 
the Eighteen recognized Puranas were composed is a 
very wide one, extending probably from the eighth 
to the sixteenth century. 

Evidence of the Appellants’ right, dating even from 
the latest of these epochs, would of cource be moat 
valuable. Their Lordships, however, fail to find in 
the extracts before them satisfactory proof that at 
the time when this Purana was compiled (whenever 
that may have been), the Arya Brahmins were in 
the enjoyment of the peculiar and exclusive privilege 
which^Jis now claimed by their descendants. 

There are passages which show that* a community 
known 9B\Arya Brahmins then existed at Ramaswaran, 
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embody the legends concerning the miraculous 
origin of t^etr ancestors, and their imigration, at the Ramabawmt 
summons of RamOf to the southern coast, from their ,, 
native «seat in Oudh, Other passages undoubtedly* ^chaw* 
recommend in strong term's the mmistrations of the 
Arya Brahmins, ^and imply that the full spiritual 
benefits of a pilgrimage are not to be obtained with¬ 
out them. But these do not lead with any certainty 
to' the conclusion that even at that distant period all 
the^ pilgrims to Ramaswaram in fact resorted to the 
Aryas for Purohitamt or were under a positive and 
well-recognized obligation to do so. The very mode 
in which the peculiar efficacy of the ministrations of 
tl)e Aryas is pressed leads to the inference that even 
then there was some variety o& practice and opinion 
in this matter. Part of the Purana cited in these pro¬ 
ceedings is in the shape of a dialogue;* wherein one of 
the interlocutors begins by expressing his doubts 
whether Puja should be offered through the instru¬ 
mentality of the Aryas, doubts which are of course 
ultimately removed. Taking the authority of these 
texts at the highest—and it must be remembered 
that there is little or no evidence as to their authority 
theit Lordships cannot find that they do more than 

Ik 

enjoin upon ^pilgrims who wish to have the fullest 
spiritual benefit of' their pilgrimage, the duty and 
necessity of. resorting to the Aryas for their offices. 

They do not show that the duty was universally 
recognized as ' imperative, or that the enjoyment of 
the privilege, as it then existed, was exclusive. 

Again, the value of the texts/such as it is, as evi¬ 
dence in support of the Appellants* title, is, in their 
Lordships’ opinion, much diminished by the consider- 
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vjiogo adoiinistfring oeaUln reliigtoMs fitt* fe«d 
feOOOO?e V(5pted in ,a part.ieolar filap# of fH-Iest#, fO 
tfeat in. ooDtenopJaitipR of g)| ffotfeful Hiodeodtfeo 
c%aoy of Ifee rftf npu«r for all iime depend on Hm 
or cfenractor of rfer n>inistrniit» Wfeep ibo 
pHnoipfo pf alienation or deiegntioo in ndmttttd, 
Icnts to the effect that tfee ^f^emy of the file depondji 
00 tfee^obaraeter of the miniftnring priest neoesearily 
lose their fpree. 

Aforeover, thjs quality of the privilege mqst 
greatly jnerense the difl5o«My of proving oon- 
tinned enjoyment, puppoping that it ever eaieted^ 
Funotionp inieparafefy fannexed fey the authority of 
peered feookp to a particular order of men will 
fee recognijEcd, preferFod, and perpetuated the 
rejigioun nentiineqt of pooceed‘ng genemtionp, But 
the FWiiege of exercising \htst fonctions, ivhnn 
alienable fpr money, eeaaee to fee the sufeject. of 
religio»4 nentifnept, *apd feeeomea mere proprietary 
nigfet } and every Ipng^eoptipwed enjoyment of the 
privilege by othpia 4 pf courpo capable pf feeing 
ascribed to a presumed grant or alianatl<m of wfeiefe 
the direct evideftce ip lopt, 

That the present clajm of the Appellant? fe 00* 
supported by any genera! religlpup fepling or COO- 
viedon on thp part of tfee fiindOP?| whether foonded 
pn *hc texts of the Puran^s Pr independent of ffepm, 
ma^ be inferred from tfee very nature pf the diapntoa 
wfeich have continued fpr so many year?* It H oloar 
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tint during ritnt loAg period there ha$ been great! itfia- 
diversity (ri pmctioe and opinion amongst those who lUiiffAWMv 
resoffc to t 1 |je Pagoda ; that out of the vast .concourse Aivam 
qI pilgrims froia all. parts of the Zhccamt if not of Vsskatat 

./ndfiHi some have sought tor Purohiiam thehan^s 
of ih^ ArjfOOt others at the hands of the Pariskai 
Bkatters^ others, again, at the hands of the Adkyona 
Bkattorrt probably as they have been moved by' 
coBstderations of race, language, district, or caste» 

But we have more particular evidence upon this 
point in the Sretmokam of Suttkar Acharyar which 
wal' produced in evidence in the suit of 1835, and 
is referred to in the pleadings of this suit. That 
docament was In the nature of a certificate, from a 
person described as the Priest of all the 

Hindoos of the south of India^ and was strongly 
adverle to the claim of the Aryas* Mr. SlUot, who 
as Igdge of First Instsace, decided the suit of 18^35, 
felt it to be of sufficient weight to lelieve him from 
the necessity of pursuing the inquries which he had 
directed through Pundits touching the authority of 
the teats from the Puranas, The A^pdlaets them- 
selvee, in their pleadings, seem to admit the general 
authority of Suakar Acharycir, but endeavour to take 
off the effect’ of his certificate by tilling a mm very 
credible story of his having given U when in a fit of 
irritation gainst the ^rya^. Th^ have also pro^ 

.daiced, by w»ay. pf answer fo it, EahiWts, consist, 
ingof Letters Patent from Sriagert SisinMrai 4cfi«rygir 
to his dtsctplest It la sufficient, on thia part of the 
case, to observe that the effect of these cpafiietiog 
documanta is at most to leave the question ia doubt, 
and Ihat the /Ippellants cannot adduce, la support 
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of this claim, anytbihg like a clear cofteJ^tcace .of 
opinion #on the part ot those who may be 
to beat the present time aathoritative ^apoOnters 
of the ceremonial law and usages of the Hindoo 
religion. 

We how proceed to consider the effect of the? other 

documentary evidence. ‘ 

* The documents which purport to4)e the earliest in 
date, except the Furanas, ire the deed said to have 
been executed to the Aryas in A.D. i 675 
Adhyena Bhatters -, the copper-plate deed produced 
by the Respondents, dated 1 714 i the deed said to 
have been executed by some on behalf of all th. 
Parishai Bhatters to the in 17*61 and the 

subsequent agreement between the various parties,^ 
which purports to have been executed in 176*. 

The first of these, can at roost prove thaf the 
Adhyeaa Shatters, who are not parties to this ^it, 
claim under a deed, purporting to be of consider¬ 
able antiquity, the right Of tpdininistering Purohttam 
to seven classes of pilgrims, other than the classes 
which are the* subject of this litigation, under a- 
title 'derived from the Aryas.- The Adhyena Bhat- 
ters are said to have been since' dispossessed of fo«r 
of these ■ seven classes by the Parishai Bhatters, But 
whatever may be the merits of that dispute^ they are 
not in question m this suH- This deed can prove 
nothing here except that in 
eWiiiiui the'ri«ht of dispdsmg tte 
to theto’phttksMUr claeses Of ^pilgtims, ; apd tiiat the 

Mh^'BhiMeys then admiU^ their-tW*- ^ ^ 

effect 'bf'tbe' of 17^6 and "i 70a: (if a^y) 

issue wbicb we a^c n 
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originallexclusite right of the Arya Brahmins to 
Adttih»>kBttt:Shfrohiiamt ia limited to the six classes of 
piigrhnawhiih arc the subject of these instruments. 
They •dO''^not 'touch 4 he eleven other classes that are 
in question in this suit. 

Their *genuinetfess‘«'is questioned by the Respon¬ 
dents, who give an account of the origin of the 
paymeht of loo pbns that is inconsistent with them. 
It has been argued that suspicion is cast upon them 
by the circumstance that nj> mention is made of 
them in the proceedings in the suit between .the 
Gurukals and the Aryas in 1807, although the 
Parishai Bhatters are there stated to possess the pri-. 
vilege of administering Purohitam to these six classes, 
and to be subject to the duty of paying too pons 
annually to the GurukalSy and that nothing was 
heard )of them until the suit dl'M826> It has been 
further argued that there is no proof of the custody 
whence * they came, or other evidence to support 
them* Notwith Stan ding these arguments, their Lord- 
ships are disposed to deal with the case as if both 
these deeds, as well as the copper-plate deed of 17*4, 
were genuine. They think the two former may well 
staud with the latter. 

The' copper-plate < deed is^, upon the face of it, 
nothing but ,,the .grant of pertain subjects in favour 
of the goddess named in the heading of it,on ac-, 
*.cotint’ the -Fidday seryioes.” Thic annual payment, 
of die PiiHshar^$im$ters on this account appears on; 
the whole* evidenee to be. ^limited '9® /oar., * This 
inststiinenti therefore, proves nothi^ig as tp the 
.atinnal fiayment of io CuruMSf qr jts 

origin. f‘;nnd©ubt«d^ > pfOve#:: that i| 
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ibe body whicb the Respendetito lepreient wat 
kaowo 9B*' Fariskai Bhatiers/* a title, which tai{di^ 
some coQiiectioB with pilgrimh, and thftt|. at tachi 
they carried on a bueinesa which may reaannably 
be inferred to have been the adniniftraUon of 
FuroAiiam to aome clasaes of pilgrima. And even, if 
it be aaaumed that thoae clasaea of pilgrima ioclndod 
the atx which are specified in the •4eeda of 1796 and 
176a, that hypothesis is not neceaaanly inconsistent 
with these deeds, for the earlier deed does not 
purport to be the original gvant of these classes, 
or to show how the administration of Pttroki^am 
to them by the Parishai Bkutien began. It redtes 
the existence of a dispute between the F^risk^i 
Bhaiiers and the GttrukMls touching the adipinis- 
tration of Purokitam (a dispute which may hate 
been of tong standing), an appeal to the ndar’i 
a reference to arbitration, and an award wbjcht 
whitit it left fhe admintstration of the rite to the 
six classes wdth the Parisiai BkaiiArs, imposed upon 
them the dulty of paying ao per cent, on their receipts • 
to •the Gurukais^ The two deeds, lyafi and 17^9, 
therefore, are net ineonsistcnt with the copper* 
plate deed, which the Respondents may taken 
to have proved, thoegb they are inconiistent with 
their allegations, toiling the or^n pi the pay¬ 
ment ef roo jtofiii which they have faiied fw prove, 
F^ni the three documents tekeii logethpr it ioUowfi 
that before the ytat Iyafi, and poesibly before lyiAt 
the PaftisAm were in the eiereiso of the 

funetions involvod, in the administration of 
kiitm to soOie elMses of pi^mt/ indoding, oe at 
lottA extefiding to, the stx clfWts which were the 
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Icibjiect of the agreement of 1736', but the material 
^iiiestion with referenee to the jeaue now under con- 
nlderatlon ti to what extent that arrangement with 
the G%iukulSf and the description jof the Gurukais in 
the two.’deeds as “forming the Ary a Mahajanun!* or 
"a part of the Atya Mahajanum,** or “composed of 
the Arya iiahafanumi* involve any admission or 
proof of the general title set up by the Appellants. 

The answer to this question will be best supplied 
by a correct definition of the relation in which, the 

•1* 

Curukals stood to the Arya Brahmins. Their Lord- 
ships must reject the statement upon this point which 
Is contained in the fourth paragraph of the ^appeal 
petition, as inconsistent with others made by the 
Appellants in certain stages of the proceedings, and 
with the evidence in the cause. It was, in fact, 
almost given'up by Mr. Rolt in his reply, and treated 
as a mere argument of the Appellants' Pleaders in 
answer to an objection taken by the Judge in the 
Court below. 

The most credible account of this Guruhal com- 

• 

munity is probably to be found in the proceedings 
In the suit of 1807 (the piece of evidence that is 
next in order of date), since it was given by the 
ijfutukals themselves when, engaged in litigation 
with the Arya Brahmins, and was then admitted by 
'their opponents to be substantially correct. From 
that it would appear that the Gurukals were Mareitah 
Brahmins invested with the office of performing the 
pujut or worship, in the interior of the Temples; 
that they were appointed by the Aryas, and ^erc 
in the habit' of marrying the daughters of Aryas \ 
that the office oi Gurukal was not hereditary, but 
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that on the death of any one of them another 

ftifiOA^Y Mamiiah Brahmin was appointed in hij place; that 

Aiyan in 1807, jthe community of Gurukals were in the 

VtMKA-TA receipt of the 100 pons per annum from the Parishak 

Achaki. BhatterSi and of fees payable in respect ^f other 

classes of pilgritijs, by whomsoever the rite of Puro^ 
hitam was administered; that the net emoluipents 
of this community were divided amongst the mem¬ 
bers of it^ and each man's share again apportioned 
between him and the particular Ary a whose daughter 
he might have married. The tvtro communities were, 
therefore, distinct bodies, different in race; and this 
very suit of 1807, shows that they might have dif¬ 
ferent and conflicting interestSt If this be so, the 
description of the Gurukals as "composing," dr 
"composed of," or " forming part of the Arya *Maha- 
januntt* must be inaccurate, unless these words imply 
a body in whioh the two communities, though dis¬ 
tinct for some, may coalesce for other purposes. Such 
an hypothesis is not inconsistent with the literal • 
meaning of the words as it may be gathered from 
**WUs0n's Dictionary." 

Again^ in this suit of 1807, the Gurukals seem to 
have claimed the right of administering 'Purohitam to 
the six and certain other classes of pilgrims^ as a pre¬ 
scriptive right, without admitting any earlier title 
the Aryas. The Aryas, in their answer, seem tp set up 
a joint interest in the emoluments, and speak of a com¬ 
promise and arrangement effected by a deed, bearing a 
dAte, wliich would correspond with 1745, of which there 
is no proof. Therefore the case made on either side in 
the ;spit of 1807 seems to be hardly cpnsistent with 
that made in the present suit as to the derivation of 
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the Guf^ui^ titie from that of the Atyas. Anti u|>on 
Ihis part df the case it appears to their Lordiships 
that it would be uAsafe to infer from the deedh of 
and tj62f or from any evidence tbht has jet beOte 
considered, either that the Aryas have a eommOA 
interest with ^^^tiurukuls in the annual payment 
of too fons^ or that sUch title as the Gurukah may 
have had in the six classes of pilgrims before thb 
arrangement of 1726 was oecesaarily derived frOHI 
the original and exclusive title to all classics tif 
pijgrims which is set op by the Aryas, This view 
of the case is in some degree confirmed by What II 
called the **Aiiachi** That paper purports 10 be 
a representation made in Martha 1822, when thO 
Pagada was under the management Of the Govern* 
ment, officers, tiy some of the Appellants, to thh 
effect, that the Parishai Shatters have allowed the 
payment of 90/oer and 100 pons to^fall into Orrear. 
It treats the whole money as payable to the Pagoda, 
and therefore, in the existing circumstances, td the 
drear or Government, but describes the 100 pons^SLB 
the masadanum for the Sahkayar or communify of 
Gurukals. 

The rest jof the documentary evidence maj be 
reduced to three heads : the proceedings in the Moon- 
eiff's Court in 1826; the proceedings which resulted 
in Collector’s Order of 1835; and the proceedings 
In the sort of 1835. 

The first suit was brought by some Parishai Shat¬ 
ters against some AtyaSf and it is staid td have 
been coitnsive. The PlaiintilFft in U asserted the titie 
of their body to administer Parohitam to twenty-foor 
dasseo of pilgrims, admitting tim duty of paying 
anlNiid^ f$*o pans to the Pagoda Stid the 
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of Gurftkals. But the immediate subject’ of the suit 
was the alleged invasion of this right as to a clas^ 
called *^Sangita,** which is one of those*^ that were 
afterwards awarded by the Collector to the Ary as. 
There is no question about that class in thift suit. 
Other Arya Brahmins intervened by petition, and set 
up their general title in the Moonsiff*s Court. The 
made a decree against a Defendant who had 
admitted (it is said collusively) the Plaintiff’s claim, 
and dismissed the suit as against the other Defendants. 
He also intimated an opinion that the suit, if pro¬ 
perly framed, should have been brought against the 
Arya Mahajanum^ which appeared to have been in 
-the enjoyment of the Purohiiam of the Sangiia class. 
This judgment has been treated as a decision in 
favour of the Arya Brahmins, but it cannot be^taken 
for more than an expression of opinion that they 
might have a good title as to the class of which they 
appeared to be in possession. 

The chief importance of the proceedings which 
ended in the* Collector’s order consists in the admis¬ 
sion supposed to have been made before Mr. Faris^ a 
subordinate Collector, in the course of a local inquiry 
made by him in 1829. It is contained \n an attested 
copy of a Makratia document drawn out in 1827. It 
is referred to, though it is not very*^ accurately 
described, by the Collector, (in his decision of the 
2! St of February^ 1835,) and is the bams of bis order. 
It was produced in the suit of 1835, and was proved 
to the satisfaction of Mr. Elliot^ the Judge. He 
says of it in bis judgment. The Seristadar^ it 
^appears, wrote down |n the presence of the Sub- 
.Collector of Madnrs, from the mouths of the Plain- 

4 ’ ’ 

that they had no dispute respecting seventeen of 
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^he iwenty-five cartes, but only for the remaining 
eight." M^. Rolt argued strongly upon the impro¬ 
bability of the Aryas making such an admission so 
soon after the decision - in the Moonsijf's Court. It 
does not, howeifSt, cover this Sangita class, which 
alone was the subject of the suit before the Moonsiff. 
And the improbability, such as it is, seems to their 
Lordships to be outweighed by the consideration 
that two officers with local experience have, whilst 
the facts were still recent, treated the document as 
genuine, and acted upon it. It is, therefore, difficult 
to suppose that the admission was not made by some 
at least of the Arya community, and Jt covers fifteen 
out of the seventeen classes that are the subject of 
‘this suit. 

TRe decision of the Collector was almost imme¬ 
diately followed by the suit of 1835. The original 
Plaintiffs in this were four only of the Aj^ya Brah¬ 
mins. Two of them having died, twenty more 
members of the community intervened by petition, 
and seem to have adopted and pros'ecuted the suit. 
Its object was limited to the enforcement of the 
alleged rights of the Arya Brahmins as to two only 
of the classe's which are the subject of this suit; but 
the original title of the community was stated in 
terms as wide as those in which it is now stated, 
and was distinctly put in issue. It was, moreover, 
supported by much the same evidence as that which 
has been adduced in this suit. The decision, how¬ 
ever, of the Zillah Judge, confirmed on appeal by 
the Provincial Court, was that the title was not 
made out, an4 the suit was accordingly dismissed. 

Their Lordships may dismiss the oral testimony 
with the' obseiration that it is almost necessarily 
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iocondostre. Tlitc qticsfeian i» o&e o^d wtitcb' tbf^ 
Hindoo eomnioDitjr b&» for many years be^ divided. 
Each wkadia, as a raatter of coarse, deposes accord* 
log to Ibe practice, or opioioos, or traditons of his 
oem faosiiy. Nor will proof of acts done evsh by 
so considecable a pcrsoaage as HUkar do more than 
prove the practice or opiaion of a .particular family 
oc Indis^abia}. 

Upon the whole it is their Lordships* opinion that 
the evidence, tfaong^ it may establish that the ^rya 
cooMBunity has existed as part, and a ptim:ipal parL 
of the Hierarchy of this Pag^a and its dependencies 
from a. period of remote antiquity, and that the 
Appellants may he taken to he the actual repre* 
sentatives of that community, fails to show, either by' 
documentary proof of . its origin, or by such proof of 
long and ifnihterrupted usage as in the absence of a 
documentary title will suffice to establish a prescrip* 
five right, the eiiistence at any time of the original 
and exclusive privilege which the Appellants have 
madq the foundation of their title. It also fails to 
show when and bow, tf the right ever existed, its 
enjoyment was first interrupted, and, consequently, 
lieayes it uncertain, svbether the interruption was 
caused by an invasion for which there is now a 
remedy, or by a« actual or presumable act of alien¬ 
ation. It is not proved that .the Appellants* com¬ 
munity was at any particular time in the actual 
enjoyment of the privilege of administering Punk* 
kitam to eleven out of the seventeen classes which 
are the subject of this suit ; whilst there is evidence 
that the Parishm Matters for some time anterior to 
were in the undisputed enjoyment el this pri- 
vifegs OS to nine of these classes, and exeseised iti 
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« ^ 
tbQugb «ub)ect to dispute, as to the remaining two* 

Nor it it inco^g^sistefit with the evidence in the cause, 

to suppose that this state of things may have existed 

in OF before the year 1714. And if the evidence as 

to the rermaining si'jT'Iclasses shows that the Parishai 

Bkatiers' undisputed enjoyment of the privilege as to 

these six classes for nearly one hundred and fifty 

years has been subject to the payment to the 100 

ponSf under an arrangement which implies an acknow* 

ledgment of an earlier title in the Gurukalsy it fails, 

as their Lordships have already observed, to establish 

either that Ary as have a common interest with 

the Gurukals in this annual payment, or that the title 

of the Gurukals to these classes was necessarily 

dei'ived from the still earlier and more general title 

of the Aryas, which the Appellants assert* 

The Appellants, therefore, on all points have failed 

to relieve themselves of that burthen which the 

necessities of their case, and the particular issues 

directed in the cause, imposed upon them* Nor is 

this failure the less fatal to this suit because the 

Respondents may also have failed tashow that they 

had any exclusive right in the privilege which they 

enjoy; or because they may be under a liability to 

the Gurukals jn respect of the annual payment of xoo 

ponSi which may be capable of being enforced in a 

suit properly framed for that purpose* 

Their Lordships, taking this view of the merits of 

the case, are relieved from the necessity of consider" 

ing whether either the decrees in the former suit of 

28351 ot the Regulation of Limitation, present an 

effectual bar to the suit. They rest their decision on 

the ground that th^ Appellants have failed to support 

their claim by any sufficient evidence* 
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Their Lordships, however, are of opinion, that the 
Svddtr Court ought not to, have limited the argument 
to the single question of limitation ; and that it ought 
not to have thrown on the Appellants the wh<^e costs 
of the suit. They think that the decree of The 29th 
1857, sealed and signed on the xst August in 
that year, was correct in the direction given by it as 
to the. costs up to the latter date, and they will, 
therefore, humbly advise Her Majesty that the decree 
of ‘the Sudder Court ought to be varied, and to stand 
and be simply for the dismissal, with costs of the 
appeal to that Court; the Appellants, however, pay¬ 
ing the costs of this appeal. 
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The Ad-vocate-Geiteral of Bengal") 
on behalf of Her Majesty ...) 

AND 

Ranee Surnomoye Dossee ... Respondent,* 

♦ 

^On appeal from the Supreme Court at Catcutta, 


agth & 3otb 
June, 1863. 

The introo 
duction and 
establishment 
of the Eng> 
Hsh Criminal 


The question in this case was, whether the ir/terest 

of a Hindoo, a British subject, in a fund which was 

standing to the credit of an account in a cause in the 

Supreme Court at Calcutta^ had been forfeited to the 

Crown, by reason of his having committed suicide in . 

^ . y, *. India 

Calcutta, and found felo. ae se by a Coroner's jury there, and its appH- 

The question was raised by a petition presented tWesas^roll' 

as Europeans, 
^ ‘ considered, in 

reference to 
t he preroga¬ 
tive of the 
Crown to 
forfeiture of 
personal pro¬ 
perty of per¬ 
sons commit- 


• Present: Members of the yudicial Committee ,—Right 
Hon. Lord Kingsdown, the Right Hon. Sir. Edward Ryan, and the 
Right Hon. Sir John Taylor Coleridge. 

/l5W55o;'s,—The 'Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir James W. Colvile. 


ting suidde 

The English law oi felo de se, and forfeiture of goods and chattel^^d^ 
not extend to a native Hindoo, though a British subject, Icommittinw 
suicide at 

Where Englishmen establish themselves in an uninhabited or barba¬ 
rous countiy, they carry with them not only the laws, but the Sovereignty 
^ their own State; and those who live amongst them and bwome iSln^ 
Swi community, become [partakers of and subject to the 

^ apply to the early settlement of th« Englisli 
m /rtrfw, u the permission to the settlers to use their own law* 
mthin the Fa^ories, did not extend those laws to Natives associated 
.with them within the tame lunits. 



^8 


CASES IN THE PRIVY COUNCIL 


1863. 

Thb 
Adv.'Gsn.of 

BtNOAL 

V, 

Ranks 

SURMOMOVB 

Dosses. 


by tb6 Advocate-General of Bengal^ on behalf of Her 
Majesty, for a transfer of this fund to the Crown, Sn 
the ground of such alleged forfeiture. * 

The circumstances which gave rise to the claiiti 
were asi follow• 

Rajah Hurrynauth Ray, a Hindoo, possessing con> 
siderable real and personal property in the Province 
of Bengal, made his Will on the 26th of November, 
1832, and Soon afterwards died, leaving his mother, 
Ranee Shoosharmohee Dossee \ his wife, Ranee Hurra• 
soondery Dossee\ an only son, Rajah Kistonauth Roy, 
and a daughter, Gobindsoondery Dossee, him sur¬ 
viving. 

On the 28th of September, 1839, Ranee Hurra- 
soondery and Ranee Shoosharmohee filed a bill , in 
the Supreme Court at CalcutUi against Rajah^ Kisto¬ 
nauth Roy and James Charles Colebrook Sutherland 
(who with Nathaniel Alexander was named Executor), 
setting forth the Will, and 'praying that the trusts 
thereof might be carried into effect under the decree 
of that Court. A cross bill was subsequently filed by 
Hajah Kistonauth Roy against Ranee Hurrosoondery, 
Ranee Shoosharmohee Dossee, James Charles Colebrook 
Sutherland and Nathaniel Alexander 

On the 29th of June, 1843, Supreme Court 
directed that out of the money then itf Court, to the 
credit of these causes, a sum of Ra. 6,86,700, should 
be invested and transferred to a* separate account; 
and that out of the interest thereof Rs. 800 per month 
liquid be paid to Ranee Shoosharmohee Dossee, and 
Rf. 1,400 per month to Ranee Hurrosoonkery Dossee 
dsMTUig ibe term of their respective lives, which wa 4 
done ac<;arcUngly. Subject to these charges the fund 
se set apart belonged to and w^s part of the estate 
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of JRajah Kistonauth as the'only aon and general tSs^. 

legatee and devisee of the Testator* ~ tbb 

On the’ 31st of October^ 1844, Rajah Kistonauth Roy 
whose family estates were, situate at Berkhampore in 
Bengal^ out of jurisdiction of the Supreme Court, SuRMOMere 
but who had a residence at Calcutta^ committed Doss«a. 
suicide at Calcutta,. He was a Hindoo by birth and 
religion, and died childless, leaving the Respondent, 
his widow, h is heiress and representative according to 
Hindoo law, him surviving. • 

An inquest was held by the Coroner for the tow'n 
of Calcutta^ and an inquisition was returned by the 
Jury, finding that the deceased died felo de Sf ; and 
that he had at the time of his death, goods '"and 
chattels within the town of Calcutta to the value, 
including the fund in the .Supreme Court, of 
Rs. 9,87,063. 3a. 5p., and without the town of Calcutta, 
to the value of Co. Rs. 2,89,500. • 

On the day on which he committed suicide, the 
deceased signed a paper-writing purporting to be 
his Will, whereby, after leaving variods legacies,^ he 
directed that in the event, which happened, of no 
son being born to' him, the greater part of his 
Zemindary and landed property should go to the 
foundation of a school or college, which he solicited 
the British Government of India to establish from the 
proceeds of it. 

Shortly after Rajah Kistonauth Roy’s death litigation 
arose concerning this Will. The Respondent alleged 
that the Will had been executed by Rajah Kistonauth 
Roy while of unsound mind; and its invalidity was 
' declared in a suit in the Supreme Court, to which 
the British Government in India was a party. The 
Government thereupon gave up to the Respondent 
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all the real and personal property of Kajah Kistonauih, 
Roy situate out of Calcutta^ which w^s at that 
time in its possession^ or under its control, and per¬ 
mitted the Respondent to receive from the Registrar 
of the Supreme Court, with whom the same had been 
deposited, pending the result of the suit, all the 
personal property of Rajah Kistonauth Roy situate in 
Calcutta^ with the exception of the money standing 
to the credit of the causes, to the possession of which 
the Rajahy or his representative, was at that time 
entitled. 


The Respondent was advised by Counsel to take 
proceedings to set aside the -verdict of felo do so, 
as being against the weight of evidence, as well as on 
the ground of misdirection by the Coroner in hii 
charge to the jury, but nojproceedings were taken for 
that purpose, in consequence of the Government of 
India, or their *legal advisers, stating ,to her legal 
advisers that they would not prefer any claim under 
such verdict of felo de se, 

la the absence of any claim to forfeiture by the 
Government pf India, and in accordance with such 
waiver, jthe whole of the real estate, and such of the 
personal estate of the deceased '^as was hot in Court, 
was absolutely ^iven up to the present Respon. 
dent. 

Ranee Shoosharmohee Dossee died* on the 14th of 

m 

February, 1848, and shortly after, the Respondent, 
as the representative of Rajah Kistonauth Roy, made 
claim to so much of the fund in Court * as was 
not required to meet the sum of Rs. 1,400 per 
month charged thereon In favour/ of. iUcuee Hur- 
‘ rasoondery, but the Court refused to make any 
order on such claim, and directed that the same 
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should ''stand over pending an application to Her 
«Majesty, on the ground that there had been neither 
a grant by^ the Crown, nor any formal intimation on 
which the Court could act, that the Crown bad in¬ 
tended to surrender, or to abstain from urging its 
right fn respect to^Rafeh Kistonauth Roys estate. 

The Respondent accordingly caused notice of her 
claim to be seVved on Her Majesty's Attorney- 
General, and on the Solicitor of Her Majesty’s Trea¬ 
sury in London^ and also in 1849, to avoid litigation, 
p.resented a memorial to Her Majesty praying that 
Her Majesty would be graciously pleased feither to 
abandon her claim, or to grant the same to the Re¬ 
spondent as Rajah Kistonauth Roys widow. 

In addition to these notices and memorial, the pro- 
ceedings on the Coroner’s inquest and the finding there¬ 
upon were, immediately after* they had taken place, 
communicated to the Solicitors of Her Majesty’s 
Treasury, in London, for instructions, in case Her 
Majesty should thereupon be advised to prefer any 
claim to the property of Rajah Kistonauth Roy \ but no 
claim was made by the Crown, And, in August, i860, 
a letter was sent by the Secretary of State for India to 
the Governor-General in Council, stating that the 
Commissioners of Her Majesty’s Treasury waived all 
claim to the property of the late Rajah Kistonauth 
Roy so far as the interests of the Crown were-con¬ 
cerned, and left it to the disposal of the Indian Go¬ 
vernment.. 

On the i6th of January, 1861, the Advocate- 
General* presented a petition to the Supreme Court, 
claiming that the fund set apart by the Court, subject 
to the aforesaid charges, belonged to and was part of 
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the estate of Rajah Kistonauth Roy, as ooly^son and 
general legatee and devisee ol ^e Testator, Rajah Hur ^' 
rynHuik Roy * and that on the felonious suicld^ of Rajah 
Kistonauth Roy the rght, title, and interest in and to 
the fund (subject as aforesaid) became forfeited tr and 
was vested in Her Majesty, Her heirs and successors; 
and the petition prayed, that after retaining so much 
of the fund as might be required to meet the still sub¬ 
sisting charge of Rs. 1.400, per month, and after paying 
the costs of that application, the remainder of the 
fund ‘might be transferred to the Secretary of State 
for India in Council, for and on behalf of Her Majesty, 
for the purposes of the Government of India, 

This petition was heard by the Supreme Court on 
the 19th of April, 1861, when judgment was delivered ^ 
by the Chief Justice, Sir Barnes Peacock. After • 
setting forth the facts above detailed, and stating 
the origin of the chaim and the waiver by Her Majesty's 
Government in England of any claim on account' 
of the alleged forfeiture of the estate of the late Rajah 
Kistonauth Roy, the learned Judge proceeded: — 
Rafuh Kistonauth Roy left a widow. Ranee Surnomoye 
Dossee, his mother, Ranee Hurosoondery Dossee, and ■ 
two nephews, Opender Chunder Nundy and Juggender 
Chunder Nundy, the sons of his sister, Gobindosoondery, 
These parties have appeared by their respective Coun¬ 
sel, Ranee Surnomoye Dossee, the widow, does not 
oppose the claim ; but it has been contended on behalf 
of the mother and nephews, that the Crown is not 
entitled to any portion of the fund, and that ac¬ 
cording to the law in force in Calcutta it was not 
forfeited. In addition to that, which was the main 
argdment, it waa urged on behalf of thb mother of 
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^ 'Rajah Ki&hnauth Roy^ tliat He was never entiiled to 
any part of^the fund in Courti and that consequently 
even admitting', for the sake of argument, that the law 
of forfeiture prevailed in Calcutta^ no part of the 
fund pa'Ssed to the ^vown. The case of Musiumat 
Golah Koonwur v. The Collector of Benares (4 Moore’s 
Ind. App. Cases, p. 346) was cited to show that the for¬ 
feiture, even if it existed, could not affect the rights 
of the mother and widow of Rajah Hurrynauth Roy 
to maintenance. We entirely concur in that vie^; 
but "we are of opinion that the mother and widow, 
although entitled to maintenance, were not entitled 
to the money brought into Court to secure it. 'It is 
sufficient for us to state shortly, that in our - judg¬ 
ment, Raja Kistonauth Roy, at the time of his 
death, was entitled £0 the fund; subject to its re¬ 
maining in Court as a security for the maintenance 
of the mother and widow of Raja Hu'rrynauth Roy 
until their respective deaths. The interest was one 
which, according to the law of forfeiture, if in force 
in Calcutta to its full extent, would pass to the 
Crown upon a valid finding of felo de se. A pre¬ 
liminary objection was taken, namely, that this claim 
could not be made by petition without reviving the 
suits in which the money was ordered to be brought 
into Court, those suits having abated by the death of 
Rajah Kistonauth I^oy. But we are clearly of opinion 
that that objection cannot prevail. The case referred 
to by Mr. Justice Jackson, In re Jervoise {12 Beavjzop), 
is a decisive authority, if any authority were necessary 
to that effect. The main question, therefore, to- be 
decided in this case is, whether or not the goods and 
chattels of a Hindoo are forfeited to the Crown upon 
its appearing by a Coroner’s inquisition that he 
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committed /eh de se within the local limits of the 
Thi jwwdictioii of the Supreme Court at Cakutia. That 
depend upon whether the English law by which 
Rawe ‘‘*<^8roodsand chattels of e^felode « are forfeited to 
SvEKOMova. Jfce Crown, has ever been introduced into Calcutta, 
and if so, whether it applies to Hindoos and Maho- 
niadans, as well as to European British subjects. It 
is a well recognised doctrine, and one which has been 
acted upon by this Court for more than half a cen- 
tuyy, that, speaking generally, the first introduction 
of English law into Calcutta, was effected by the 
^Charter of George the First, by which, in the year 
1726, the Mayor’s Court was established. It is un¬ 
necessary to cite authorities in support of that posi¬ 
tion ,* indeed, it was admitted by the learned Ad- 
Vocate-General in his argument in this casp. The 
question is, whether the law by which the goods and 
Ichattels of a./^/n de se are forfeited to the Crown, 
was introduced by that Charter, or at any other 
time. It IS unnecessary to go back to a period ante¬ 
cedent to the Charter, for even if it could be held 
that British subjects carried with them to India any 
part of the laws of England---^nd probably they did, 
from necessity, carry with them some of their own 
laws, such as those relating to marriage—it is clear 
hat they did not carry with them any law which 
could entitle the Crown, prior to the acquisition of 
sovereignty/to the goods and chattels of a native 
« if such a term could be use^ prior to 
the. introduction of the English lajv of Felony. We 
Will, therefore, consider, first, whether sucfi a law was 
. by the Charter; secondly, whether it was 

introduced subsequently by any law‘expressly eatead- 
to Calcutta; and thirdly, it was intro- 
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duced when Calcutta became part of the dominions 
of*the Crown, as a necessary incident of sovereignty. 
It is clear, frolh the judgment of Lord Brougham in the 
case of Tho Mayor of Lyons v. The East /ndia Com¬ 
pany (i Aloore’s Ihd. App. Cases, p. 272), that in the 
year 1726, and for many years afterwards, Calcu tta 
was merely a Factory,. established for the purpose of 
trSde, by British subjects in a Foreign territory. It 
was not at that time part of the dominions of the 
Crown, although the Crown exercised jurisdiction 
over, it as a Factory, in the same manner as the (jo- 
vernment of England and other European Govern¬ 
ments have done in many similar cases. It is laid 
down by . Lord Brougham^ in the most explicit 
manner, that for a long period of time after the 
first acguisition, no English authority existed there, 
which could affect the land, or Bind any but English 
subjects. The situation of Calcutta, at. that time 
is so clearly pointed out in the judgment, that we 
cannot do better than* read the following extract 
from it:—‘ The district on which Calcytta is built, 
was obtained by purchase from the Nabob of Bengal, 
the. Emperor of Hindostan's Lieutenant, at the very 
end of the seventeenth century. The Company had 
been struggling for nearly a hundred years to obtain 
a footing in Bengal, zxidi until i 6 g 6 , they never had 
more than a Factory here and there, as the French, 
Danes, and Dutch also had. Till 1678, their whole 
object was to obtain the power of trading, and it w'as 
only then that they secured it by a Firman from the 
Emperor. ^ From that year till 1696, they in vain 
-applied to the native government for leave to fortify 
their Factory on the Hooghly, and it was only then 
that they made a fortification, acting upon a kind of 
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half consent, given in an equivocal answer of the 
Nabobs Encouraged by the protection which thfcy 
were thus enabled to afford the natives, many of 
them built houses, as well as the English subjects; 
and when 'the Nabob, on this account, was q|?out to 
send a or judge, to administer justice io those 
natives, the Company's servants bribed him to abstain 
from this pi'oceeding. Some years afterwards the 
Company obtained a grant of more land and villages 
from the Emperor, with renewed permission to fortify 
their Factories. During all this period tribute was 
paid to the Emperor, or his officer, i\it Nabob-, first, 
for leave to trade, afterwards as Zemindars, under the 
Emperor; and in 1757, the year memorable for 
the battle of Plassey, the treaty with Jaffier Ally, 
indemnifying them for their losses, ceding the French 
possessions, and secbring their rights, and binding 
them to pay their revenues like other '^Zemindars** 
Eight years later they likewise received from the 
native government a grant *01 the Dewanny or re¬ 
ceivership of Bengal, Behar, and Orissa ; and of their 
subsequent progress in power it is unnecessary to 
speak; enough has, been said to jshow, that the 
settlement of the Company in Bengal was effected 
by leave of a regularly established government in 
possession of the country, invested with the rights of 
sovereignty, and exercising its powers; that by per* 
mission of that Government, Calcutta was founded 

I 

and the Factory fortified, in a district purchased from 
the owners of the soil by' permission of that Govern¬ 
ment, arid held under it by the Company ds subjects 
owing obediencei as tenants rendering rent, and even - 
. officers exercising, by delegation, < a part of its 
a 4 ^inittrative authority. At what precise time, and 
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'by what” steps, they exchanged the character of imb- 
jects for that of sovereign, or rather, acquired by 
themselves, or with the help of the Crown, and for 
the Crown, the right of sovereignty, cannot be ascer¬ 
tained* The sover^gnty has long since been vested in 
the Crown, and though it was at first recognized in 
terms by the Legislature in 1813 ; the Statute, 53rd 
Goe. III. c. 155, s. gi), is declaratory and refers to 
the sovereignty as “ undoubted,” and as residing in 
the Crown ; but iUis equally certain, that for a> long 
period of time after the first acquisition, no such 
rights were claimed, nor any acts of sovereignty 
exercised; and that during all that time no, English 
authority existed there, which could affect the land^ or 
hind any but English subjects. The Company and 
its s'ervants were then in the situation of the Smyrna 
or the Lisbon Factories at the present time.’ Such 
being the case, we will now examino the Charter of 
George I., in order to ascertain whether the law of 
forfeiture in the case of a felo de se was introduced 
by it. In the first place it recites * thht. the United 
Company of Merchants trading in the East Indies 
have, by a strict and equal distribution of justice 
within the towns, Factories, Forts, and places be¬ 
longing to the said Company, in the East Indies, 
and other ^arts beyond the Cape of Good Hope to 
the Straits of Magellan^ very much encouraged, not 
only Our own subjects, but likewise the subjects of 
other Princes, and the Natives of the adjacent 
countries, to resort to, and settle in the said towns, 
forts, factories, and places for the better, and more 
convenient carrying on of trade, by which means, 
>«othe trf the said towns, of factories, and places, are be¬ 
come very populous, and specially the town or place, 
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anciently'^aUrd dqw called Ut^^raipaU 

Hpmt a »4 5^- O^orge^ pa the coast of Cgrpman* 

deli and also the towns, factories, or places called 
Bombay, on tht Island oi Bombay, and Fort William, 
in Bengal, in the said East Indie s and parts aforesaid ; 
* * * and that there is a great want, in all the said 
places, of a proper and. competent power and autho- 
rity for the. more speedy and effectual administering 
of justice in civil causes, and for the trying and 
punishing of capital and other criminal offences and 
misdemeanors, committed within the places and dis¬ 
tricts aforesaid, and in other the said Company's 
settlements.’ Section i, incorporates the Mayor and 
Aldermen of Madras. By section 7, a Sheriff is ap¬ 
pointed. By section 9, a Mayor’s Court is ap-, 
pointed. Section 14, constitutes the Governor,,and 
five senior Members of the Council, Justices of the 


Peace, and a Cour 4 : of Oyer and Terminer. Sec¬ 
tions 16 to 22 incorporate the Mayor and Aldermen 
of Bombay, and give them similar powers. By sec¬ 
tions 24 to 30, Che same provisions are extended to 
the presidency of Fort William in Bengal. A Charter 
or Statute, by which Courts of Justice are con¬ 
stituted, ' does not necessarily determine the law which 
they ace to administer, but in conslruing the Charter 
of George I., there can be no doubt that it was in¬ 
tended that the English law should be administered 
as nearly as the circumstances of the ' place, and of 
the inhabitants, should admit, Th e w'ords, give 
judgpifnt according to justice and right, in suits and 
plpas bfit^een party and party, could have no other 
tejl^ppabl^e ineaning tjhan justice and right, according 

;Jtbje oi E^glandi ^0 fa^ as tficy regulated 

between party pacty. Snch 
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general* words could not possibly refer to any law, 
^ such as the Mortmain Act, Or the Alien laws, which 
had reference merely to some views of public policy, 
supposed to be applicable to Enj^lanti, even though 
private rights might be affected by them. Still less 
could they be suppl)sed to refer to the rights or re¬ 
venues of the Crown, depending upon prerogative, 
and which were wholly inapplicable to a territory 
to which the sovereignty did not extend. Then, 
was the law of forfeiture of the goods and chattels 
of a felo de se introduced by those clauses of the 
Charter by which the Courts of Oyer and Ter¬ 
miner were established ? The only words under 
which it could be included are those which’authorise 
, the Justices of the Peace or Commissioners of Oyer 
to proceed to the arraignment, trial, conviction, and 
punishment of persons accused of crimes and offences. 
It is unnecessary to decide, whether^ these words im¬ 


pliedly introduced the law of forfeiture in the case of 
attainder or conviction of Felony (forfeiture being no 
part of the sentence or punishment), or whether they 
introduced the whole law of forfeiture for Crimes, 
'including the prerogative right of a year and a day, 
and waste. in lands of inheritance of a person at¬ 
tainted, or only some and what part of the law ,* 
whether Che law, if introduced, extended to Natives, or 
to British subjects only, and if to Natives, whether 
their lands were to be considered as lands of inherit¬ 
ance or merely as chattels ; or, finally, whether, if 
that branch of the prerogative which related to for¬ 
feiture was introduced, the somewhat similar right of 
the Crown to deodands was in like manner extended 
in the case *of Natives. These and other nice points 
of law will have to be determined should the question 
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.is'isi^l^,/,, ,tior'';4is ;to 4 ^* x^hlai,; €^’'tb#ii|fcrQW«,, 
ktimtt ina 4 e i«lbnie4 'Jjy/Statutes 
4lieF ^veneigiity, wse aetjuirei'ifl /ni/rs. Attp^eeai!^ 
we have laerely to consider the queatio^a st>. faf^s il 
relates to the goods and chattels pt a Native whd 
wilfully aind intentionally destroys Mmselfi and Who 
eanncrt to strictness he called a feto d€ se ; and we 
now proceed to deal with that question, and with, that 
question alone. It has been decided that the goods 
and chattels of felons of themselves are a different 
liberty, from the goods and chattels of felons, and 
that by the grant of one the other does not pass, Thg 
Xing v/ Sutfon (i Saunders, 274 a). They are dif¬ 
ferent in their nature, the former depending upon an . 
inquisition of office taken, as it necessarily must be, 
after the death of the 'feh de se, the other refulting 
from an attainder on conviction of the felon after 
arraignment and* trial in his presence. Now, the 
Charter of George the First clearly contemplated a 
trial. The recital is, that there is a grest want of 
propef and competent power and. authority for the 
more speedy and effectual administering of justice in,-, 
civil causes, and lor the trying and punishing of 
capital and other criminal offences and mlsdemeiinors. 
It did hot, and could not, recite that there •was any' 
want of the means of enforcing the Crown^s prOro*; 
gative right to the goods and chattels pft leione/qf / 
thei^e^^ves, for the Crown had no prerogative rig:li4 : 
V i^ the Charter clearly contein>lates ^ 
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Vpd,' nponi tli^if petition and for ^ their 
afl 4 ' instance of the Crown. No 

iorpn<irVsfs appointed? no provision was made for an 
"n^neat «rf office, and no Officer appointed to secure 
JorfOtture* It was contended in argument, that ns the 
Justices of the Peace, and Commissioners of Oyer 
and Terminer, had jurisdiction to try persons accused 
murder, so they might hold an inquest of office 
and'ftfquire by what means a mdn came to his death, 
in/'the same manner as Justices could in £‘if^/ond 
when*a body was thrown into the sea or could not be 
found, and the 3 Inst. p. 54, was cited as an autho¬ 
rity. The same rule is laid down in 1 Hale, P.C. 4 * 3 » 
for it is laid to be within the extent of their commis- 
aton«. But the commission of Oyer and Terminer in 
England U, to inquire of all murders, fblonies, man- 
tlaughters, killings, &c., by whomsoever and by 
whom, to whom, when, how, and in what manner, 
and also to hear and determine, &c. Whereas th^ 
power given by the Charter is toproceedbyindicl- 
'ment or by such other ways, and in the same or the 
like manner as’is used in England^ as near as the . 
!60ndi^ioii* ,and circumstances of the place will admit 
4>:also to proceed to the arraignment, trial, convic^ 
and punishment of, persons accused of any 
pr offence^ in the same manner and as ne^ 

place, will 

as Justices of the Peace or Commissionet^ 
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Peace and Commissioners of Oyer anj Terminer 
usual and legally do—authorized Jjhe Governor 
and Council to hold inquests of office. But whether 
they did so or not, we feel confident, that they were 
never intended to give to a finding of feh d?se upon 
such inquisition, the effect of vesting the goods 
and chattels of the offendtr in 4 :he Crown, to be 
carried to England^ as part of the ordinary re¬ 
venues of the Crown.’ If such had been the in¬ 
tention some provision would have been made for 
allowing the relatives of the deceased to traverse 
the inquisition, if not true* or to quash it if bad 
in law. Neither of these powers was given, nor 
was there any Court in existence which had power 
to try such traverse or to quash the inquisition.* It 
could not be intended that the Mayor’l Court 
should quash the inquisition of the Court of Oyer 
and Terminet, or try a traverse of the finding; 
for, independently of the fact, that the Mayor and 
Aldermen before whom the Mayor’s Court was held 
v^ere inferior to the President and Council who com¬ 
posed the Court of Oyer and Terminer (an appeal 
lying from the Mayor's Court to the President 'and 
Council), the Mayor’s Court was authorized to try 
any civil suits, actions, and pleas between party and 
party. No Officer was appointed to appear for the 
Crown, and no case was Jntendqd to be tried before 
them in which they could not award execution for 
costs, either against the goods of the person of the 
Plaintiff or Defendant, as the case might be,; a process 
which could not have been used in the case of the 
Crown; nor could it he intended to give jurisdiction 
to the Court of Oyer and Terminer to quash the In¬ 
quisition tAken before themselves, or to try a traverse 
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of th^ fio 4 iog «p0a their own inquisition* Such a 
ppv^er was not one which could he exercised by a 
CoM^t of OyeY abd Terminer in Kngland» We arci 
therefore, of opinion, that the Charter of George I. 
did not intend to render the goods and chattels of a 
felo de se liable to be'^Forfeited to the Crown, even in 
the case of a British subject, But, even if it did so, 
it is wholly improbable that such a law should have 
been intended to apply to Mahomedans and Hindoos, 
even if the Crown had the power at that time to 
make^ a law binding upon them, which is disputed by 
Lord Brougham.. At that time there was no law in 
India by which property was forfeited by suicide. 
By the Mahomedan law suicide was not an offefice, 
and did not cause any forfeiture of property. Even 
wilful hpmicide was justified, if committed at the 
request of the person killed. Nor should it be for¬ 
gotten that at that time Suttee^ though not enjoined 
by the religion of the Hindoos, had not 6een declared 
to be a crime ; and that the ignorant and deluded 
vo'taries of Juggernauih were under the ^belief that 
eternal happiness was obtained by self-sacrifice under 
the yrheels of the Idol’s car. It can scarcely be 
imagined that the Crown could have intended to in¬ 
troduce into a Factory in a Foreign territory the pre¬ 
rogative of forfeiture, and to render that prerogative 
applicable not only to its own subjects but to the 
subjects of a foreign Government over whom it had 
no power. Had such an intention been apparent, it 
would have been beyond the legal powers of the 
Crp’^n to give effect, to it. Having decided that the 
la^K wfts not introduced by the Charter pf Qeorge I., 
thp qnestion is, has it ever been introduced at any 
pe^ipd.? WP; find nothing tp leM ns to the 
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conclusion that it has been, nor indeed, hatf there been 
any such contention on the part of the Crown. It 
has not been urged, nor could it in our opinion have 
been urged with success, that the law was introduced 
by the 33rd Geo. III., c. 52, s. 157. By that®section, 


■Dossbb. Governor-General in Council at Fort William^ 

was authorized and empowered to appoint as many 
Coroners as he should think fit for the purpose of 
taking inquests upon the bodies of persons coming, or 
supposed to have come, to an untimely end ,* and 
such Coroners are vested with the like powers and 
jurisdictions as by law may be executed by Coroners 
in England. But there is nothing in that Act to 
show) that it was intended to introduce any law of 
forfeiture if it did not previously exist. If a law Ijad 
existed by which the goods a^d chattels of z^felo'^de 
se were forfeited to the Crow'ii, the appointment of 
Coroners might have provided means for putting the 
law into force, even though it might previously have 
lain dormant for want of the necessary machinery. 
The appoin/;ment of a Coroner could not alter the 
law^ though it might have provided a means for en¬ 
forcing a law. The appointment of a Coroner could 
no more render a person in Calcutta liable to for¬ 
feiture of his property for felo de se, than it could make 
the act of wilful and intentional self-destruction in the 
Mofussil a Felony, in order that forfeiture might be 
the consequence ; and it must nol be forgotten that 
the power of appointing Coroners was not limited to 
the Presidency towns, it extended to the whole of the 
Presidencies, and consequently if it introduced the 
law of forfeiture in the case of a felo de se, it did so* 
not only in the Presidency towns; but also in the 
Miofussii, where Felony was not known as a crime, 
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and v 9 here the Mahomedan criminal law prevailed, by 
which, as before shown, self-destruction was not a 
crime. 5 ur attention has been ''called to the case of 
The Collector of Masulipatam v. Cavaly Vencata 
N^raifmpah (S^Moore^s Ind. App. Cases, 500). In 
that case it was heldj that the general right of the 
Crown to succeed to immoveable property on failure 
of heirs was not excluded in the case of a Brahmin* 
The law of escheat was not disputed; the question 
raised was, whether the Crown could succeed* to the 
.property of a Brahmin on failure of heirs. In the 
present case the general right of the British Crown 
to succeed to all property, whether moyeable or 
immoveable, upon a total failure of heirs is not 
disputed* That right attached immediately upon 
tliQ acquisition of the sovei;eignty by the Crown as 
a necessary incident thereto, not only in those 
places such as the Presidency towns, in which the 
laws of England had been partially introduced, but 
in every other part of India over which^ the 
Sovereignty had been acquired. The right ,of the 
Crown exists, as well|in the case of Mahomedans 
and Hindoos, as in the case of British subjects. 
Here there Js no failure of heirs, but a claim on the 
part of the Crown by title paramount, upon the 
ground that the property was vested in the Crown by 
forfeiture before it came to the heirs. If the property 
of a Mahomedan, or a Hindoo, were claimed by the 
Crown upon the ground of a failure of heirs, the 
question of failure, or no failure of heirs, would not 
depen<i upon English law, but upon the Mahome¬ 
dan or Hindoo law ef inheritance, as the case might 
be. So here the question depends upon the law 
applicable to the offence. If the English law was 
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introduced as to felo de se, and the property' was 
liable to forfeiture upon the finding of a Coroner's 
inquisition, the forfeiture would, no doubt, vest in 
the Crown by virtue of its prerogative All we have 
to show here is, that the prerogative of the Crown.Sid 
not of itself make self-murder a Felony, or subject the 
offender to the forfeiture of his goods aqd chattels, if 
he prerogative of the Crown rendered self-murder a 
F'elony in Cuhutta^ and necessarily introduced the law 
of forfeiture as an incident, it must have had the 
same effect in every part of the British dominions in 
India over which the right of Sovereignty was ac¬ 
quired. Itisnota necessary incident of Sovereignty 
that every offence for which property is forfeited in 
England should be a Felony, and cause a similar 
forfeiture in every part, of the dominions of the 
Crown, otherwise it must follow that the right of 
Sovereignty introduced the law of a year and a day, 
and waste, in the case of attainder, in the Mofussil, 
and also the right to deodands. We hold that the law 
of forfeiture in t&e case of felo de se, has never been 
introduced into Calcutta, and consequently that thej 
estate of Rajah Kistonauth Roy was not forfeited to - 
the Crown. This petition, therefore, must be dis¬ 
missed. There will be no order as to the costs, for 

« * 

it is a petition presented on behalf of the Cr'bwn, and 
we doubt if there is any jurisdiction in this Court to 
order costs to be paid by the Crown.” 


The present appeal was from this decision. 

Mr. Forsyth, Q. C., and Mr. W. H, Melvill, for 
the Appellant. 

f> 

The question in this case is, the right of the 
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Crown to the goods of a folo de se^ a Hindoo inhabit¬ 
ant of Calcutta^ and a subject of Her Majesty. 
There in no dispute regarding the commission of the 
crime within the town of Calcuiia, or that the inqui¬ 
sition and finding by a jury before the Coroner of 
Calcutta, appoilited by Statute, 33rd Geo. III. c. 52, 
sec. 157, was not strictly regular. By the Charter of 
1774, sec. 4, Which established the Mayor’s Court of 
Oyer and Terminer and Criminal Jurisdiction, the 
office of Coroner was first introduced into India, the 
Judges of that Court being appointed Coroners. In 
this case the finding was officially communicated by 
the Coroner to the Government and the Accountant- 
General and Master of the Supreme Court at Ca/- 
cutta, who had custody of part of the assets of the de¬ 
ceased, as well as notice given to the Collectors of the 
several Zillahs in which his property was situate, of 
the forfeiture of the goods and chattels to Her 
Majesty, and that meets in anticipaltion any question of 
delay, or waiver, in making or in enforcing our claim. 
[Lord Kingsdown : The claim arose twenty years ago. 
The parties might then have traversed the inquisition.] 
—The waiver relied on now, is merely an intimation 
of the Officers of the Crown here, that they did not 
claim on behalf of Her Majesty; leaving it, there¬ 
fore, fos the Government in India to make the claim, 
and assert its right. 

t 

Now, first, the law prescribing the forfeiture of 
goods and chattels of a felo de se, is part of the 
Common law of England, and under the Charter 
of the 13th Geo I., the Supreme Court at Calcutta 
is bound to administer the Common law of England, 
as it was hi the year 1726, unless silch law has been 
subsequently altered by Statutes extending to India, 
or by Act of the Legislature of India ; and our con- 
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teotion is, that no Imperial Statute, or Legi^ative 
Act, has altered the Common law in this respect. 
The history of the establishment of the British rule 
in India is elaborately treated of by Lord Brougham^ 
in the case of The Mayor of Lyons v. The East In^a 
Company {a}, and the rule as to the introduction of 
English law in Calcutta is furnished by the finding of 
the Master, and the decision of Lovd Lyndhursi 
in the case of Freeman v. Fairlie (< 5 ), in which it was 
held, that a Will to pass lands in Calcutta must be 
attested-by three witnesses. The introduction of the 
English law, as applicable to the Natives of India^ 
must be referred to the establishment of the Mayor's 
Court by the Charter of 1726, though that Court has 
been subsequently superseded by the establishment 
of the Supreme Court at Calcutta, by the Charter of 
I774i when the English laws were introduced to their 
full extent^ and with all their consequences, Auber^s 
Analysis of the Const, of the East India Comp, p* 234. 
-—[Lord Kingsdown : When was the English law bind¬ 
ing on the people in Calcutta 72 -^h existed in 1726.— 
[Lord Kingsdown : It. certainly could not be binding 
when Ca/r«^/<z‘wa5 a mere Factory for the purpose of 
trade. Neither could the Criminal law, in all its 
branches, now be applicable to Hindoo natives. 
Take the case of Bigamy for instance.]-—The Pnglish 
Criminal law, we apprehend, must be taken as generally 
introduced in India by the Charter of* 1726.—[Sir 
James Colvilex The Mahomedan Criminal law was 
retained by Reg. IX., of 1793, secs. 47,50, 74, and 75. 
It was only in 1832, by Reg, VI. of that year, sec. 5, 
that persons not professing the Mahomedan faith 
could claim the^i^xemption from being tried under 


(<i) I Moore’s Ind. App. Cases, 175, S 72 -J. {p)Ih. 309, 35a. 
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that law.]—By the Statutes, 13th Geo, III., c 63 i 
sec. ’^14 and the 26th Geo. III., c. 57, sec. 39, the 
English law was applied to Natives as well as British 
subjects. Statutes, 9th Geo. IV., c. 74, embodied 
all the Crmiinal law JSngland in India* Suiiee 
was a crime, but was tolerated, in compliance with the 
reservation of the 37th Oeo, III., c. 142, sec. 12, which 
respects religious usages, but Suttee was abolished 
by Regulation XVII. of 1829. So with respect 
to the crime of infanticide; these were, however, , 
exceptional cases coming within the special usages 
reserved to the Hindoos. Then, the material question 
to be considered is, whether by the Charters and Stji- 
tutes, the English'Criminal law is not to be taken as 
imported into Calcutta, and in force there at the time 
the committed suicide. He. was beyond all 

question a British subject, and as such was amenable 
to the law that had been introduced into India by the 
Charters and Acts of Parliament. The best exposition 
of the rule as to the governing law, is to be found in 
the dictum and decision of Lord Mansfield, in the well- 
known case of Campbell v. Hall (a), where he says, 
That. the law and legislative government of every 
dominion, equally affects all persons and all property 
within the limits thereof; and is the rule of decision 
for all question^ which arise there. Whoever pur¬ 
chases,, lives, or sues there, puts himself under .the law 

_ • * 

of the place. An Englishman in Ireland^ Minorca, the 

Isle- of Man, or the Plantations, has no privileges dis¬ 
tinct from the natives.” It follows, therefore’ that 
in no case h^ve the Natives of a Colony or Settlement 
privileges distinct from the settlers, unless such rights 
have been specially reserved to them. Lord Stowell, 
in Ruding V. Smith (b), quotes Lord Mansfield^s proposi- 
(«) I Cowp. ao8. (i) 2 Hagg. Cons. Rep. 383. 
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tion with approbation, and says," Hubert too^ speaking 
upoa general principles, had before promulgate '9 the 
same doctrine:— pro suhjectis imperio habendt sunt 
omnes, qui intra terminos ejusdem reperiuntur, sive in 
perpetuum, sive ad tempus ibi commoranturM De Con- 
jdict. Zeg. lib, I. t. 3, § 2. The question of the extent 
of the introduction of the English law in Grenada 
in the West Indies^ was also considered by Sir William 
Grant in The Attorney-General v. Steward («), and 
.to Gibraltar^ by this Tribunal, yephson v. Riera (b). 
Wherever, therefore, the English law has been intro¬ 
duced, including of course the Criminal law, self- 
murder is a felonious crime. It is viewed by the 
English law as the highest crime, Stephens^ Comms. 
Vol. IV. p. 108.—[Lord Kingsdown : Do you contend 
that the law of forfeiture was introduced by t|;ie Charter 
of I7a6?]~lt may not be introduced by Charter, or 
Statute, in .express words, but the appointment of a 
Coroner assumes the introduction'of the English law 
of felo de se, and that there- is judicial machinery for 
executing it. No reason appears why the law of 
forfeiture should not apply to Natives as well as 
Europeans.—[Sir Lawrence Peel : Does not your 
argument go too far ? It would introduce the law 
of primogeniture and dower among Natives]—If 
suicide is a crime, of course to assrist a suicide is 
also a crime. Now, the Indian Penal Code of 
t86o, applies to the whole Territories vested in the 
Crown by Statute, 21st & 22nd VicL c. 106. This 
Code assumes, but nowhere specifies or defines, that 
suicide is a crime. The 53rd section* eifumerates a 
list of punishments for offences under the Code, and 
expressly mentions in sec. 62, foffeiture of property 

(a) % Mer. 160. (i) 3 Knapp'i P. C. Cases, 130. 
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for offences ; end by sec. 302 it is enacted, that who¬ 
ever^* commits murder shall be punished with death, 
or transportatiorT for life, and shall be liable to fine. 
Section 306 says, if any person commits suicide, 
or whoe^ier abets the commission of such suicide, 
shall be punished with Imprisonment for a term, and 
shall also be liable to fine; and section 309 provides, 
that whoever attempt's to commit suicide shall be 
punished with imprisonment, fora term not exceed* 
ing one year, and shall also be liable to a fine. Now, 
it woul^ be illogical to suppose that suicide is not tt 
crime; the Code assumes that it is, and the Code 
appl ies to Hindoos and Mahomedans, as well as to 
Europeans.— [Lord Kingsdown : You cannot punrish 
the individual who commits suicide. The Code 
only applies to those who attempt, or abet it.] 

The important question of the 'prerogative of the 
Crown was not, however, considered by the Court 
below, and we contend that the same' prerogative 
must attach in Calcutta as in the other British C9I0- 
nies, Chalmerd Opinions Vol. I. p. 232. ^Now, the 
right to forfeiture of goods and chattels is part of the^ 
prerogative of the Crown in this country. Stephens^ 
Comms. Vol. II. a. 495 (5th Edit.), enumerates the 
prerogatives, and among them mentions forfeitures 
for offences. So treasure trove, as by the ancient law 
of India t Inst, Of Menu^ ch. VIII. secs. 37, .38, and 
Royal fish, are m'ost ancient prerogatives of the 
Crown. In Bacon*s Abr. tit. " Forfeiture ” B, it is laid 
down, that if a man be felo de se he forfeits his goods 
and chattels ![<*); and in the note to Toomes v. Ether- 
ifigton it is stated to accrue on inquisition,— 

(«) See also Megit v. Johnson, % Doug. 545. (b) \ Saunders. 36s. 
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[Liird Kingsdawn : The Common law^ as stated in 
that casei distinguishes the forfeiture of lands'^ and 
goods. The former is only upon flttainder. 'NoW| 
in India there is no distinction by Hindoo law be¬ 
tween real and personal estate].—Lord Bnyugham, in 
7 ha Mayor of Lyons The East India Company (<i), 
enumerates the prerogatives the Crown is entitled to 
in India% That case, however, does not apply to the 
question here raised. The 1 aw there determined as to 
aliens holding lands, is by Statute, and is not part 
bf the Common law. No doubt the prerogative 
attaches in cases of felo de se Mn India^ whether by a 
British subject, or native Hindoo, if committed within 
the jurisdiction of the Supreme Court. 

The Charter, 13th Cha* 11 ., in ,1661, upon the 

petition of the East India Company, granted the 

Governor, and Bast India Company, power to 

judge all persons living under them, and under 
that Chatter the English law was administered in 
Calcutta, There was no Territorial sovereignty at 
that time, and, therefore, it did not extend to 
•Natives. The Statute, 53rd Geo, 111 . c. 155, sec. 95, 
though it is the first statutable recognition of 
the sovereignty of the British Crown in the East 

Indies, was only declaratory of the existing law; for 
the Charter, gth & loth WUL ill., -expressly says, 
**'n]e Sovereign right being always reserved over 
Forts, Factories, &c.'’ Such right, therefore, existed 
in 1698, and the Statute, I3tb Geo, HI. c. 63, shows 
dearly that the Crown and Parliament recognized 
the Sovere^nty of the East India Company. In ‘The 
East India Company y. Syed Ally {h\ these rights 
were upheld; and in the cases oVThe Secretary of 


(a) I Moore’s Ind. App. Cases, 381. <#)7Moore’s Ind. App. Cases,555. 
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for India v. Kamachee Boye {a), and The 
Collector of Masulipatam v, Cavaly Vencota Na~ 
rainapdh (b) the Government of India was held 
entitled to take as an escheat a Rajy for want of male 
heirs. It has been determined that goods of a feldn 
convicted in India are forfeited. That point arose in 
Bombayt The Advocate-General v. Richmond (c), and 
the right was not questioned ; the only point raised 
being, whether the Crown or the East India Company 
Was entitled to the escheat of the felon's goods; a point 
. which does not arise here. In the matter of Govinda 
Lala {d)y goods, the property of a felo de sCj were 
ordered by the Court to be delivered over to the 
East India Company as grantee of the Crown; and 
in Kkanoo Raoot Kulvekur v. Dhunbaiee Kan {e), drift 
timber was held to belong to the Crown. No instance 
of forfeiture for Treason can be found. 

Mr. Bovill, Q, C., and Mr,. Cave, for the Re¬ 
spondent 

It lies on the Appellant to establish the proposition 
advanced by him—namely, that forfeiture pf goods 
and chattels of a suicide is part of the law of India, 
applicable to Hindoos. The unanimous opinion of 
the judges of the Supreme Court was, that the 
English law of forfeiture of the goods of a felo de se, 
did not apply to native Hindoos, unless it was spe¬ 
cifically introduced by Statute, or Local enactment. 
Tl# Appellant has failed to produce a single case in 
which a forfeiture of goods has been enforced by the 
Government in India for suicide. Govindo Calais 

(ii)l7 Moore’i Ind. App. Cases, 476 ; and see The Rajah of 
Coorg V. Thp Bast India Company, ^9 Beav 30a. 

{b) 8 Moore’s lnd.App.Case8. 500. (c) Perry’s Oriental Cases, s6d. 
(</) I Strange's Mad. Cases, 74. (#) 2 Borr, Bom. Rep. 273. 
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case {a), when examined, is no authority for *such 
a proposition. It is simply the case of a Native 
who died without heirs, or next of kin, and the 
Court directed his property to be handed over to 
the Registrar, for the benefit of the East India Copf- 
pany. Being dona vacantia, the Sovereign right 
accrued. The Bombay case, Khanoo Raoot Kulvekur 
V. Dhunbajee Kan ( 3 ) was a case of flotsam, and the 
right of the Crown was recognized, which might be in 
virtue of ^ the tenure under which Bombay is held— 
namely, as part of the Manor of East Greenivich. 
These are the only two cases that can be brought 
to support such a claim as this. Then, there being 
no direct authority for the position contended for, i.s 
there any principle, or analogy of law, to support it ? 
Our contention is, that the English law ol Felony ]xy 
.self-murder, and consequent forfeiture of goods and 
chattels, has never hee*' introduced, and cannot be 
applied, to Natives in any part of India, in England 
the ground of forfeiture is stated to be derelict ; 
Bacon's Abr. tit. ^Forfeiture," B.—[Lord Kingsdown\ 
Was the forfeiture in England derelict, or was it not 
a punishment attached to felo de se ?]—It may be 
punishment. A man takes his life away, and leaves 
goods and chattels; Bacon the re lays it down, that the 
King takes them as the maintainer of public justice. 
By the feudal law of tenure, if a man deprives the Lord 
of a vassal, the Lord was entitled to compensation, So 
if the Tenant dies a natural death, the Lord could 
seize the best beast, or armour, according to custom, 
for a Heriot. By the Saxon law, land did not escheat 
for Felony. Reeve^s “Hist, of the English Law," 
Val 1 . p. 10. So as to right of dower, Co, Lilt. i^\a\ 


ia) I Strange's Mad. Gases p. 74. (i) 2 Borr. Bom. Rep. 273. 
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SpeUnen, ** On Tenures” p. 53; and Yorke’s “law 
of Forfeiture for High Treason/^ pp. 54, 56. It is 
doubtfttl whether forfeiture for felo de se existed in 
England before the introduction of the feudal system. 
4 appears it did for Murder. In Stiernhook, “ De 
Pure SueonuwTdt Gothoruniy’ lib. II. ch. 6, and lib. III. 
ch. 3, forfeiture is spoken of for high Treason, but not 
{or felo de se' He quotes the laws of Alfred^ ch. IV. 
where it is thus laid down :—" 5 / quis vitoe Regis- 
insidiatur per se, vel per ultores merede conductos vel 
servos sitos, vita privetur, et omnibus quoe possidetl' 
Then it goes on, “ 5 / quts vitoe Domini sui insidiatur 
hoc ipso vitam suam amiitat, et omnia quoe possidet vel 
pro ratione wstimationis capitis Domini sui culpa 
eximatur.” And the law of Canute, ch. LIV., is 
similar;— Si quis Regi vel Domino insidiatur fuerit, 
vitam suam perdat, et omne quod habet nisi ad triflex 
ordalium pergatl^ Forfeiture is purely a part of the 
feudal policy which has never been introduced into 
India, or is capable of being applied to Hindoo 
Natives under the British rule. The law and cus- 

I 

toms of the Hindoos have always been respected and 
preserved to them. This was the provision of the 
Statute, 2,1 st Geo, III. c. 70, sec. 17, and the assurance 
given to the Natives by Sir Elijah Impey, the first 
C hief justice, when the Charter of 1 774 was brought 
into force. “ Memoirs of Sir Elijah Impey, Ed, by his 
son,” Appx. *437, Lond. 1846]. 

There can be no doubt as a general proposi;ion, 
that Englishmen settling in an uninhabited country 
cairry’wiih them as their birthright so much o! the law 
of England as is applicable to, and requisite for, the 
stat« of the settlement, which will include, of course, • 
so much of the Common law as is applicable to 
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their condition, As well as the Statute law, Chahner^ 
Opinions, Volt 1 . p. 195. But the case of the original 
SeUfcments in the East Indies is quite different, as is 
shown in the history given in 2 he Mayor of Lyons v. 
The East India Company., The first settlers were on^y 
traders permitted by the Government of the* Nabob 
of Bengal to reside and have {factories within his 
dominions.. It was not until many years afterwards 
that they acquired as a Company, first Territorial and 
then Sovereign right by Charters and Treaties. It 
was long after the establishment of the Company 
as a trading body, that they acquired anything like 
Sovereign .rights. In the first instance, such of the 
Company’s servants within the Factories as chose to 
adopt the English laws were permitted by the Crown 
to do so. Indeed, all the, authorities show, that the 
English law was never generally, but only partially, 
introduced in India. Thus it has been held by 
the Supreme Court at Calcutta that the laws against 
Popery did not extend tO India, D^Conto v. Da- 
Costa {a)\ and rtiat the Statute making carnal know¬ 
ledge of a female under the age of ten years, a Felony, 

did not extend to India, Rex v. Ckundichurn Bose {b ); 

\ 

and by this Tribunal that the Mortmain, law was 
not in force in India, The Mayor of Lyons v. The 
East India Company (a). It will only be nebessary 
to trace the introduction of the English law into 
Calcutta, to show that this branch of the ^Criminal 
law was not in force in Calcutta at the lime of the 


(a) Morton’s Dec. Cal. 356. (r) Morton’s Dec. CaK 357. 

(^) I Moore’s Jnd. App. Cases, 176 ; and sec on this point, Mit- 
ford V, Reynolds, i Phill. pp. 185, 192. Whicker v. Hume, 7 H. L. 
Cases, 124. Attorney-Gen. v. Steward, 2 Mcr. i43,*Clark's Col. 
Lbw, p. 7 * 
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commission c^f this suicide. The tiiird Charter of 
Aprti 3rd, 1661, gave power to the Governor and 
Council, where ^ the East India Company had Fac* 
tories, or places of trade within the East Indies, to 
judge all. persons belonging to tiie Company, or 
under their control, iirall cases, Civil or Criminal, 
according to the laws of England, The Charter of 
$726, provided lEor the administration of justice in 
Civil and Criminal cases within the Factory of Fort 
William, by creating the Mayor's Court, and for the 
punishment of persons accused of any crime, to be* 
as near to the laws, of England as the condition and 
circumstances of the place and inhabitants would 
admit of. The Charter of 1753, substantially i^e- 
pealed those two Charters, and gave to the East 
India Comj^any, besides further jurisdiction, fines and 
amercements made by the Court. ’Then came the 
Statute, 13th Geo, III. c. 63, sec. 13, and the 
Charter of 1774, which established the Supreme 
Court at Calcutta, as a Court of Cyer and Terminer, 
within the town of Calcutta and the Factory of 
Fort William, within jurisdiction over Murder, and • 
other . felonies and misdemeanors, bad, done, or 
committed within, the Town and Factories. The 
Statute, 21st Geo, III. c. 70, sec. 17, gave the 
Supreme Court* jurisdiction to entertain suits and 
actions of the native inhabitants of Calcutta, prq 
viding that the inheritance and succession to lands, 
&c;, and contracts should be determined in the 
case of Mahomedans, by the Mahomedan law, and 
of Hindoos by the Hindoo law. And section 18 
of ’that Statute expressly enacted, that the civil 
and religious usages of the Natives were to be r^. 
spected and acts done, according to the rule and 


1863. 

*-' 

Thb 

Aov.'Grn. of 
Bengal 

V. 

Raneb 

JSURNOMOYB 

Dossbb. 



4i8 


CASES IN THE PRIVY COUNCIL 



V. 

Rakeb 

SURNOMOYE 

Dosses 


law of caste, were not to be adjudged as crimes, 
although the same may not be justifiable by' the 
law of England. Section 19 also provided, that the 
process of the Supreme Court was to be accom¬ 
modated to the religion and usages of f^fie Natives. 
At this period Suttee^ as well as infanticide, prevailed 
in ■'India, and were, therefore, sanctioned by the law 
and recognised by the Government as part of the re¬ 
ligious usages of the Natives. Then came the 33rd 
Geo. III. c. 53, sec. 157, which, for the first time, 
‘appointed Coroners for the Presidencies in India^ em¬ 
powering them to hold inquests in the same manner as 
Coroners in England. It is this Act that the other 
side now insist gives the right to the East India Com¬ 
pany to seize the goods and chattels of a felo de se. 
But besides that they have failed to prove that the 
appointment of such Officers as Coroners would give 
the Crown a prerogative not previously enjoyed, it 
is impossible to argue that such a forfeiture would 
accrue for an offence held not only not blameable by 
the Hindoo inhabitants of Indian but in the case of 
widows, absolutely praiseworthy, and in accordance 
with the religion of the country. Felo de .re was, in 
fact, at this time, no offence at all.^ The Statute, gth 
Geo. IV. c. 74, after reciting that many wholesome 
alterations have been made in the Criminal law of 
England, and the administration thereof, and that 
it was expedient that some erf the said alterations 
should be extended to the British Territories in the 
East Indies, enacts, by section j 8, that when any 
person shall be arraigned upon an indictment or 
inquisition for Treason, or Felony, the jury empanelled 
jyp try such persons shall not ba charged to inquire 
.concerning the lands, tenements, or goods, nor 
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whether he fled for such Treason or Felony. But 
under this Statut^,^owever, there must be a trial tor 
Felony, not an inquisition, or inquriy, as before a 
Coroner. It is true that, by the i6th & 17th Vicl. 
c. 95, sec?•27, all flnes;.and penalties incurred by the 
sentence or order of any Court of justice within the 
Territories under the Government of the East India 
Company, and all forfeitures for crimes, of any real 
and personal estate within those Teritories, and 
all property devolving as bona vacantia^ for want of ' 
a rightful- owner, shall belong to the East India 
Company, in trust for Her Majesty, for the service of 
the Government of India] and that by the 21st & 
22nd Vict„ c. 106, the Territories in the 
arc absiolutely vested in the Crown, None of these 
Statutes, l^Dwever, introduced the English law of 
forfeiture of the goods and chattels of ^felo de se, 
which is nowhere designated as a Felony in I\idia^ and 
is not even mentioned until the Penal Code of 1890, 
which first designated such a crime in India, Sec. 30(> 
of the Code enacts, that if any person commits 
suicide, whoever abets the commission of such 
suicide ’ shall be punished with imprisonment lor a 
term not to exceed ten years, and shall also be liable 
to line; and section 309 enacts, that whoever 
attempts to com'mit suicide shall be punished with 
simple' imprisonment for a term of one year, and shall 
also be liable to fine; thus making the aiding and 
abetting a felo de se a misdemeanour; whereas such 
aiding or abetting by the Criminal law of England 
is a Felony, the party being a principal in the first 
degree, How then can it be argued, that with such 
a provision as this, there could have been previously 
anything like the English law of forfeiture prevailing 
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in India ? By the Common law o! England, to 
assist another to commit suicide jb murde^. ^bis is 
conclusive, that even at the time the Code was passed, 
forfeiture for felo de se was not considered part of the 
English law introduced into India ; still le^ could it 
have been the law in the year 1774) the date which 
the Appellant’s Counsel insist, that this branch of 
the Criminal law of England was introduced into 
; at a time too when .we have shown it was 
‘not considered an offence there even if committed. 

Supposing, however, the law of forfeiture of goods 
oi felc de se, to have been introduced* in India, and 
applicable to Europeans, it doeis not apply to Hindoos 
and other Natives, by whom, in many cas^s, self- 
destruction is considered not merely legal, but even 
meritorious. Thus, The Vaheel of Government v. 
Sohawun (a) was the case of a Hindoo of the Rajpoot 
tribe, who had prepared a pit and set fire to the. fuel 
in it, to enable his father, who was ill with the ler 
prosy, to burn himself, and the prisoner was held 
. justified under the tenets of the Hindoo religion, 
and acquitted under the provisions of the Mohamedan 
law; and the case of Sukaee and Ch'otoo.{b) 
is to the same effect. Suicide from leprosy, or Suttee, 
though both are within the letter of sec. 3, Ben. Reg. 
VIII., of 1799, yet have not been considered by the 
Nixamut Adawlui within the purview of that section 
(c); which Regulation, as there stated, was intended 
to preserve the lives of many from the effects of 
passion or revenge, aided by the enormous prejudice 
of superstition, The Institutes of Menu treat of 
punishment for certain offences, but nowhere mention 

(a) I Niz. Adaw. Rep. 220. ( 3 )/i 5 . 292. 

(f) See note to Sohawan’s Case, 1 Niz. Adaw. Rep. 221. 
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ferfeiture.for suicid(». A Hindoo committing suicide 
'does not alter the rule of succession, Strangers 
“ Hindu Law,” vol. I. p. 157. 

Another important point, is the question of the 
deceased’s domicile. His domicile was Berkampore, 
about cine hundred mties from Calcutta, and though 
he commits suicide at Calcutta, that fact will not give 
the Supreme Court jurisdiction over his personal 
property. [Sir Lawrence Peel.~—VLei had residence 
at Calcutta, vthicli would make him subject to civil 
process, {a)] 

Lastly, regard being had to the proceedings of the 
Indian goveraroent, and to the absence of any claim on 
the part of the Crown, and the ultimate waiver' of its 
rights, if any, it would be inequitable to enforce the law 
of*forfeiture, if it exists in India, which we deny, against 
the esthte of Rajah Kistonauth Roy. If the Crown had 
‘insisted upon its prerogative, under the Statute, 3rd & 
4th Will. IV. c. 85, the inquisition mi'ght have been 
traversed, which could have been done with effect, 
Toomes v. Etherington {h), 1 Hale, P. C. 417, first, 
as being against evidence, and, secondly, on the 
ground of the misdirection of the Coroner. The 
Government have stood by for twenty years without 
asserting its claim. 

The consideration of the case was adjourned, and 
their Lordships' judgment was now delivered by 
. The Right Hon. Lord Kingsdown : 
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22n^uly, 


The question in this case arises on the claim of 
the Crown to a portion of the personal estate of 
Rajah Kistonauth Roy, who destroyed himself in 

’ (tf) S«t Baboo Janokey Doss v. Binabun Doss, 3 Moore’s Ind. 
App. Cases, 175- ' (^) Saunders, 363a'. 
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Calcutta ort the 31st of October, 1844, and found 
by Inquisition to have been felo de se. 

We understand that the Rajah had a residence in 
Calcutta, though his Raj, or Zemindary, was at some 
distance from that city. He was a Hindoo both by 
birth and religion. 

On the morning of the day on which he destroyed 
himself be made a Will, by whiqh he left a large 
portion of his property to the East India Company 
for charitable purposes. 

The Will was disputed by {his widow, who was his 
heiress, and a suit was instituted by her against the 
East India Company and others, to determine its 
validity. <It was agreed between the litigating par* 
ties that the question should be tried by an issue at 
law. The widow insisted, amongst other objec;]^ions, 
that the Testator'was not in a fit state of mind to 
make a Will at the time of its execution. 

The issue was tried, and a verdict was found by 
the judges against the Will, upon what ground does 
not distinctly appear, and the verdict was acquiesced 
in by the Indian Government. 

If the Crown, by virtue of the inquisition, was en¬ 
titled to all the personal property of the Rajah, the 
validity ot invalidity of the Will was, as regards his 
personal estate, of no importance. • 

Now, the inquisition had found that the goods and 
chattels of the Rajah when he committed self-murder- 
amounted within Calcutta to Rs. 9»8yi063i and with¬ 
out the town of Calcutta to Rs. 2,89,500; and it 
stated that all this property was claimed by the 
widow. 

No claim to any part of it appears at' that time to 
have been set up by the East India Company on be- 
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half of tbe Crown, and very large sums were from 
’^ime to time, by the order, or with the consent of the 
Indian Governinent, paid oyer to the widow in the 
years 1846 and 1847. 

A portion, however, of the Rajah^s personal estate, 
amounting to between-^ix and seven lacs of Rupees, 
was secured In the Supreme Court, in order to pro¬ 
vide for the payment of life annuities to two ladies, 
both then living. The existence of these charges 
seems to have been the only reason why this fund 
was not transferred to the widow with the rest of the 
estate. 

One of the annuitants is now dead, and the fund 
reserved to answer her annuity is of course set free. 
This fund is now claimed by the Indian Government 
under the finding on the inquisition of 1844. 

It fs stated in the affidavit of a gentleman who was 
Manager for the widow on the death of her husband, 
that he was advised in 1844, by three English Coun¬ 
sel of eminence, whom he names, that the verdict on 
. the inquisition might be set aside on the ground both 
of misdirection by the Coroner, and as *being against 
the weight of evidence, but that proceedings were not 
taken for that purposfi, because the Government 
represented, through its law agents, that no claim 
would ever be made under the verdict, 

. If the facts be such as we have stated, it is im¬ 
possible not to^ feel some surprise at the present 
demand; and, if we differed from the Court below, 
it would deserve much consideration, whether a claim 
which sepms to have been abandoned in 1844, ought 
now to be entertained. But these facts do not seem to 
have been noticed by the Judges in India ; there may 
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possibly be circumstances . with which we are un« 
acquainted to account for the course taken by thb^ 
Government/and we thinly it better to dispose of the 
case on the merits. 

At what time then, and in what manner, did the 
forfeiture attached by the law of England to the 
personal property of persons committing suicide in 
that country, become extended to a* Hindoo commit-; 
fing the same act in Calcutta ? 

The sum of fhe Appellant's argument was this 
that* the English Criminal law was applicable to 
Native as well as Europeans within Calcutta^ at the 
time when the death of the Rajah took place, and the 
soverergnty of the English Crown was at that time 
established ; that the English settlers when they first 
went out to the East Indies in the reign of Queen 
Elizabeth took with them the whole law of England^ 
both Civil and Criminal, unless so far as it was inap< 
plicable to them in their new condition; that the law 
pf felo de se was a part of the Criminal law of 
England whicji was not^inapplicable to them in their 
new condition, and that it, therefore, became part of 
the law of the country. ^ 

Wheife Englishmen established themselves in an un¬ 
inhabited or barbarous country, they carry with them 
not only the laws, but the sovereignty of t their own 
State; and those who live am^ongst them and become 
members of their community become nlso partakers- 
pf, and subject to tfie same laws. 

But this was not the nature of the first settlement 
made in India —it was a settlement made By a few 
foreigner for the purpose of trade in a very populous 
and highly civilized country, under the government 
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of a powerful Mahomedan ruler, with those sove< tS(SiQ. 
reignty the English Crown never attempted nor pre- The 
tended to inFerfere for some centuries afterwards. ^’BENaAi.’^^ 


If the settlement had been made in a Christian 
countiy, of Europe, the settlers would have become 
subject to the laws of the country in which they set¬ 
tled. It is true that in India they retained their own 
laws for their own government within the Factories, 
which they were permitted by the ruling powers of 
India to establish ; but this was not on'the ground of 
gener.al international law, or because the Crown of 
England or the laws of England had any proper 
authority in India^ but upon • the principles ex{)lained 
by Lord Slowell in a very celebrated and beautiful 
passage of his judgment in the case of “ The Indian 
Chief'I (3 Rob. Adm. Rep. 28). ^ 

The laws and usages of Eastern countries where 
Christianity does not prevail are so a)t variance wtih 
all the principles, feelings, and habits of European 
Christians that they have usually been allowed by the 
‘indulgence or weakness of the Poter4ates of those 
countries to retain the use of their own laws, and 
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their Factories have for many purposes been treated 
as part of th^ territory of the So vereign from whose 
dominions they come. But the permission to use 


their own laws by European settlers does not extend 
those laws to Natives , within the same limits, who 


remain to all intbnts and purposes subjects of their 
. own Sovereign, and to whom European laws and 
usages are as little suited as the laws of the Mahome¬ 
tans and'Hindoos are suite to Europeans. These 
• principles are too clear to require any authority to 
support them, but they are recognized in the judgment 
ip which we have above referred. 
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But, if tbfs English laws were not app//cab/p to 
Hindoos on the first settlement of the country, ho^ 
could the subsequent acquisition of Mie rights of 
sovereignty by the English Crown make any altera¬ 
tion ? It might enable the Crown by expresScOnact- 
ment to alter the laws of the country, but until so 
altered the laws remained unchanged. The question, 
therefore, aad the eoie question in this case is, >vhether 
fay express enactment the English law of /e/o de se, 
including the, forfeiture attached to it, had been 
extended in the year 1844 to Hindoos destroying 
themselves in Calcutta. 

We were referred by Mr. Melvill in his very able 
argum'ent, to the Charter of Charles II. in 1661, as 
the first, and indeed the only one which in express 
terms introduces English law into the East Indiks. 
It gave authority to * the Company to appoint Go¬ 
vernors of the several places where they had or should 
have Factories,* and it authorised such Governors 
and their Council to judge aU persons belonging to 
the said Company, or that should liye ynder them, in- 
all • causes, whether Civil or Criminal, according to the 
laws of the Kingdom of England, and to execute 
judgment accordingly. 

The English Crown, however, at this time clearly 
had no jurisdiction over native subjects of the Mogul, 
and the Charter was admitted by Mr. Melvill (as we 
understood him) to apply oply to the European ser? 
yants of the Company; at all events it could have 
no application to the question now uqder consider¬ 
ation. The English law, Civil and Criminal, has been 
usually considered to have been made applicable to , 
Natives, within the limits of Calcutta, io the year .1726, 
by the Charter, 13th Geo. 1. Neither that nor the 



on appeal from the east indies. 

• 

subsequent Charters expressly declare that the Eng¬ 
lish law shall be so applied, but it seems to have 
been held to* be the necessary consequence of the 
provisions contained in them. 

But ;ione of these Charters contained any forms 
applicable to the piinjshment, by forfeiture or other¬ 
wise, of the crime of self-murder, and with respect 
to other offences to which the Charters did extend, 
the application of the criminal law of England to 
Natives not Christians, to Mahomedans and Hindoos, 
has been treated as subject to qualifications with- 
out-which the execution of the law would have been 
attended with intolerable injustice and cruelty. 

To apply the law which punishes the marrying a 
second wife whilst the first is living, to a people 
anfongst whoom polygamy is a recognized institution, 
would have been monstrous, and accordingly it has 
not been so applied. 

In like manner, the law, which in 'England most 
justly punishes as a heinous offence, the carnal know¬ 
ledge of a femaiej under ten years of age, cannot with 
any property be applied to a country wfhere puberty 
commences at a much earlier age, and where females 
are not unfrequently married at the age of ten years. 

Accordingly, ’in the case referred to in the argu¬ 
ment, the law was held not to apply. 

Is the law of forfeiture for suicide one which can 
he considered properly applicable to Hindoos and 
Mahomedans ? 

The grounds on which suicide is treated in England 
as an offence against the law, and punished by for- 
.feiture of the offender’s goods and chatties to the King, 
are stated mor^ fully in the case of Hahs v. 
in Plowden^s Reports, P. "261, than in any other book 
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which we have met with. It is there stated, that It 
is an offence against nature, against God, and against 
the King. Against nature, because against the instinct 
of self-preservation; against God, because against the 
commandment, " Though shalt not kill," and a felo de se 
kills his own soul; against the King, in that ‘^hereby 
he loses a subject. 

Can these considerations extend to native Indians, 
not Christians, not recognizing the authority of the 
Decalogue, and owing at the time when this law is 
supposed to have been introduced no allegiance to 
the King of Great Britain ? 

The nature of the punishment also is very little^ 
applicable to such persons. A part of it is, that the 
body of the offender should be deprived of the rites 
of Christian burial in consecrated ground. The for¬ 
feiture extends to chattels real and personal, but not 
to real estates; these distinctions, at least in the 
sense in which they are understood in England, not 
being known or intelligible to Hindoos a^d Maho- 
medans. 

Self-destruotion, though treated by the law of 

England as Murder, and spoken of in the case to 

which we have referred in Plowden as the worst of 

all Murders, is really, as it affects society, and in a 

moral and religious point of view, of a character very 

different not only from all other Murderk, but from 

all other Felonies. These distinctions are pointed 

* 

out with great force and clearness in the notes at¬ 
tached to the Indian Code, as originally prepared by 
Lord Macaulay and the other Commissioners. The 
truth is, that the act is one which in countries not 
influenced by the doctrines of Christianity has been 
regarded as deriving its moral character altogether 
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from the drcum&taftces ia which it is com mitt ed:— 
sometimes ' as blameahie, sometimes as justlhable, 
sometimes as meritoriouf, or even an act of positive 
duty. 

In this lijjrht suicide seems to have been viewed by 
the foiftiders of the Hindoo Code, who condemn it 
in ordinary cases as ToVbidJen by their religion ; but 
in others, as in the welUknown instances of Suttee 
and self-immolation under the car of Ju^f^rnauth^ 
treat it as an act of great religious merit. 

We think, therefore, the law under consideration 
inappitcable to Hindoos, and if it had beed introduced 
by the Charters in question with respect to Euro¬ 
peans, we should think that Hindoos would have been 
excepted from its operation. But that it was not so 
introduced appears to us to he shown by the admi¬ 
rable judgment of Sir Barnes Peacock in this case; 
and if it were not so introduced, then as regards 
Natives, it never had any existence. * 

It would, not necessarily follow that, therefore, it 
never had existed as regards Europeans. That 
question would depend upon this, whether*, when tl^e 
original settlers, under the protection of their own 
•Sovereign, were governed by their own laws, those 
laws included the one now under consideration ; 
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whether an offence of this description w'as an offence 
agajnst the King’s peace, for which he was qntitled 
to claim forfeiture; whether the Factory could for 
this purpose be considered as wdthin his jurisdiction. 
In that case it might be that the subsequent appoint- 
ment of Cqroners by the Act of the 33rd Geo. flL 
would render effectual a right previously existing, but 
for the recovery^ of which no adequate remedy had 
been previously provided. 
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\Vc are not quite sure w'hetJber the Court below 

intended to determine this point or not.' Much of 

0 % * 
the msoning in the judgement is applicable to !Eurq> 

peaiis .-is well as to Natives, but the Chief Justice 
in his judgment says ;—" At present we have merely 
to consider the question, so far as it relates;,,*to the 
goods and chattels of a Native who wilfully and in« 
tentionally destroys himself, and wlvo cannot in strict¬ 
ness he called a afe se ; and we now proceed 

to deal with that question, and with that question 
alone " (a). 

The point so decided we think perfectly clear, and 
it is not necessary to go further. Since the New 
Codei which confines the penalty of forfeiture within 
much narrower limits than existed previously to its 
enactment, and does not extend it to the prope^rty 
of persons committing suicide, the case can* hardly 
again arise. 

We have no* doubt that it is our duty in this case, 
humbly to advise Her Majesty to dismiss the appeal, 
with costs. 


(rf) p. 400 . 
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pRANNATH ChOWDRY ... ••• Appellant^ 

AND 

Ranee Surnomoye Dossee ... Rtspond'ent* 

On*appeal from the Sudder Dewanny Adawlut at 
* Calcutta. • 


Xn this suit, the question was, whether tiie Appel¬ 
lant was entitled to a reduction of the sum] of 
Rs. 714. iia. per annum, on the fixed annual rent of 
Rs. 16,001, reserved to Rajah Kistonauth Roy, under 
two separate sets of instruments. The first set being 


23rd Feb. 
1863. 

I 

A Zemindat 
granted his 
Zemindary by 
Pottah, or 
lease, as 
A Puinee 
Talook, at a 
fixed annual 
rent. Adja¬ 
cent to the 
demised lands 
were other 
lands called 
Bhttl Bhur. 
ruttee lands, 
to which the 

^ Zemindar 

’"**”“*’* 1 ”* which lands were included in the The 

Bh^l Bkufruttee lands were afterwards resumed by the Government 
under Bm- Reg- II., of 1819, and assessed separately from the Zemindary, 
the juntma being paid by the lessee for a period of nine years. Held, 
in a suit brought by the lessees against the lessor's representative for 
remission of the rent paid on- the resumed land, out of the fixed 
annual rent, that by the terms of the Poitah the Bhcel BhurrHitee lands 
were not included in the fixed annual rent. 


• Present: Members of Judicial Committee ,Right 
Hon. Lord Kin^sdown, the Right Hon. Sir Edward Ryan, and the 
Right Hoo. Sir John Taylor Coleridge. 

.Jssr.ssors,—The Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir James W. Col vile. 
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a Poiiak, or lease, of the Respondent’s late husband, 
Rajah Kistonauth Hoyt which created sn hereditary 
Putnee Talook, and a corresponding Kabooleaty exe¬ 
cuted by the Putneedar, or lessee ; and the second 
set, including a similar Pottah and KHahooleaty 
executed by the Respondent as Zemindar in suc¬ 
cession to her husband, and the Appellant and 
Cassinath Ckotvdryy as purchasers of the Putnee 
Talooky and as such the assignees of the original 
Ptttneedar. The right to the reduction of the rent 
was contended for by the Appellant on the ground, 
that the Appellant and Cansinath had entered into 
a settlement with the Government Collector for 
the payment of the sum of Hs. 714. iia. per 
annum, as Government revenue, in respect of a 
small piece of land, described as Bheel Bhurruttee 
land, previously only temporarily settled, and which 
settlement had expired by effluxion of time within 
less than a year of the dates of llte first Pettah and 
Kabooleat. This new stllement, however, it appeared, 
was made voluntarily, and for theif own benefit, by 
the Appellant and Cassinath previously to applying 
for the Pottah from the Respondent and executing 
the Kabooleaty by which they expressly undertook to 
pay to the Respondent, as ZemindaVy thp full amount 
of the fixed annual rents reserved by the original 
instruments, without any deduction • whatever. These 
was a further question raised in the Court below,, 
whether the Appellant was entitled to recover from 
the Respondent the' gross sum of Rs. 7,861. 9a, W'ith 
interest out of the fixed annual rent of Rs. 16,001,• 
W'hich the Appellant had paid undw these instru¬ 
ments, for a period of nine years, previous to the time 
when the suit was brought. This sum of Rs. 7,861, 
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• was the aggregate amount of the payments of 
Rs. 714. f la. per annum^ chained by the Appellants 
on account of the Government revenue during the 
period of nine years and upwards. The Zillah 
Court* decided th^^two points in favour of the Appel¬ 
lant, but without allowing interest, and the Sudder 
Dewanny Adawlut on appeal, reversed that decree on 
both points. Hence this appeal. 

The following were the facts of the case :— 

Rajah Kistonauth Roy was possessed of a *here- 
dhary Zemindary^ called Dehee Hajecpore Dehee^ 
NabudentteCy &c., appertaining to Pergunnah Boorun^ 
otherwise Lochenathpore^ the annual Govfernment 
revenue payable for which, under the permanent set¬ 
tlement, was Rst 9,976. 8a. 4p., and was recorded as 
proprietor in the hooks of * the Collector of Zillah 
Nuddea. It appeared that there was near or adjoin¬ 
ing to the Zemindary a piece of 'reclaimed land, 
described as Bheel Bhurruttee (filled up), which was 
not included in the perpetually settled lands of the 
Zemindary, but subsequently assessed for a short 
fixed period, this piece of land was, under the ordi¬ 
nary proceedings taken on behalf of Governme*nt. 

wi 

This resumption took place while the Rajah was 
a minor, ^ind thereupon his guardians entered into, 
a temporary settlement with Government for the 
land, for a period of ten years, ending in the year 
1251 BE., corresponding with the year 1844-5 
The revenue assessed by the Government officer, and 
made payable under that settlement, was paid 
separately from the Government revenue payable for 
the Zemindary, first by the guardians, and subse¬ 
quently by the Rajah ; and this payment was made, 
as it appeared, not into the CoIIectorate of Zillah 
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NuddeOf where the Government revenue for this * 

Zemindary was paid, but into the ^ Colftctorate of' 

Barasett in the adjoining Zillah of the 34 Pergun- 

nahs. « 

■ 

On the x8th of Julyt 1844, the Fajah^ in considera¬ 
tion of Rs. 20,000, paid down, and an annual fixed 
rent of Rs. 16,001, exclusive of Surunjamee (collec¬ 
tion expenses) and Malikanah (proprietor's mainte¬ 
nance allowance), reset ved and made payable for 
ever to the Zemindar^ gave to y. D. Herklotts, 
and his heirs, as a reward for past services as his 
manager, and beneficial lease of his Zemindary and 
Zemindary rights ; and a Pottah was accordingly exe¬ 
cuted by the Rajah of that date, which created^ 
and granted to Herklotts and his heirs for ever, a 
tenure called a Putnee Talookf of the Zemindary, 
recognized and sanctioned by Ben. Reg. VIIf. of 
i8ig, to be held and enjoyed by Herklotts 
heirs and assigns, subject to the'payment of the above 
annual fixed .rent to the Zemindar. This Pottah 
described the premises granted by the Rajah as a 
Putnee Talook :—as “ My Zemindary in Ztllah Nud~ 
dea, th(; Sudder jumma of which is entered at Co.'s 
Rs. 996. 8a. 4p. in the Collectorate of the Zillah, 
together with the Modafat, the Moueahs, *the entire 
Zemindary rights, with the settled Churs resumed 
Chukeran, Khangee hakhiraj Kureedgee (purchased), 
Dawuttur, ChuppMr, and Backuppore (inhabited and 
uninhabited), Chuckhustee, in possession and out of pos¬ 
session, movable and immovable, the whole of the 
Mehals, together with the lands settled under Reg. II." 
And the Pottah, after providing, that "whatever 
orders arc in force, and such as may hereafter be 
issued from the authorities of the Collectorate, &c.. 
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you will obey and act accordingly,” concluded as 
follows The Zemindary rights that I have in the 
"Dhees (villages) aforesaid have been made over to 
you in the boundaries of which, as they have 

existed in possession, you will preserve, and, paying 
the ^Malguzaree,. yo\x will continue to hold and enjoy 
from generation to'*’^eneralion.” 

The Kabooleat^ or counterpart of the Pottah or 
lease was executed by Herklotis, followed entirely 
tlie Potiahy repeating only its provisions, wdth this 
addition, viz.:—“ I will make Jurreep (measure¬ 
ment) yummabundee (assessment of rent payable by 
the Ryots) of the said Mekal (estate), and whatever 
excess (*. e., of rent) may arise thereby shall be my 
right. The same will have nothing to do with you.’' 

, The Rajah committed suicide (a) whereupon the 
Respondent instituted a suit. in the Supreme Court 
in Calcutta, as his widow and heiress*at>Iaw, claim¬ 
ing to be entitled to the estate an,id property ; and 
she was put into possession of the estate and property 
of the Rajah. 

Before this took place, and on the yth of December, 
1844, Herklotts entered into an agreement with 
the Appellant and Cassinatk to sell to them the 
Putnee Talook, and all his rights under she Pottah 
and Kabooleat, for the sum of Rs. 42,815, and 
Rs. 11,000, of that amount was on that date paid to 
Herklotts, as earnest-money. The Kubula (instrument 
of sale) was executed by Herklotts on the 10th of 
January, 1845. That instrument set out the premises 
in the language of the before*mentioned Pottah and 
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(a) See as to the effect of /eto dt se, the case of The Adv. Gen. of 
Bengal v. Ranee Surnomoye Dossee, ante, p. 387. 
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Kab&oleait the agreement for sale and p&y>ment of the 
earnest-money aforesaid, as welt as the payment of 
the balance of the purchase-money, vis-—Rs. 31,815 ; 

0 

and that Herklatls had on his part undertaken to put 
them in possession of the Futtnee Tatook^ and to have 
the purchaser's name registered by the ZemindaFy in 
the place of his own, as Talookdars ; and that the 
latter would, on their part pay^ according to the 
stipulations of my Putnee Pattah and the Kahooleat 
Kistbund 4 iey Rs. 16^001, as Malgusary, io the Rajah, 
from .year to year, and 1iold possession from genera¬ 
tion to generation over the proceeds of the Putnee 
Talook aforesaid. 

It appMsared that the Appellant and Cassinatk also 
got possession of the piece of Bheel Bhurruttee in 
the Zillah of 24 Pergunnaks, together with the landsr 
granted to Herklotts iu Putnee, situate in the Zillah 
Nuddea. 

The temporary settlement of this piece of land 
being about to expire, a remeasurement of the same 
on the part of Government took place in the,ye»r 
1251, when the same was set down at 1,340 beegahs 
1 cottak ; and on the expiration of the term of the 
Settlement, the Government Collector made a new 
settlement, on the basis of the last measurement, 
and accordingly assessed the lands in question at 
the rate of 8 annas gundahs, payable as Govern-, 
ment revenue annually,making the aggre¬ 
gate amount Rs. 7,114 11 a. from which, however, 
was then deducted 12 per cent., on account of allows 
ance for Surun/amee (collection) and other eKpenses, 
leaving a fixed annual revenue of Rs. 628 14a. i6p., 
payable to Government, including the Jlfalihanah of 
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Rs. 62. 14a. 8p. annually. It appeared, also, thrt on 

the application of the Appellant and Cassinaih Chow- 
dry^ without communicating with the Respondent, as 
the h^iress-at'Iaw, or with the Court of Wa.ds, a set> 
tlement was made with them by the Government 
Collector in respect of that piece of land, on the 
terms aforesaid, and for a settlement for a new term 
of ten years, commencing in the year 1252 B.E., and 
ending in the year 1261 B.E., and that, by such 
settlement, it was expressly provided that, the Ijardars 
(farmers), should pay the Malikmmh and should de¬ 
posit the same in the Government treasury, having 
been calculated ^lirst at the rate of 13 per cent.^ being 
Rs. 8r. 12a. 4p. per annuvi \ but afterwards, on loth 
of Ma^chf 1851, at' the reduced rate of 10 per cent, 
,per annuntt making Rs 62. 14a. 3p , per annum, and 
that on the 17th of June^ 1845, the .Appellant and 
Cassinaih without the privity of the Respondent, 
took an Amulnamah Pottah, ox Ijarahi (farming) lease 
of the Bheel Bhttrruitee land from the Government, 
on the terms of the above settlement. 

Subsequently, and in accordance with the provi¬ 
sions of Ben. .Reg. VIII., of i8ig, they, as purchasers 
of the Putnee Talook, applied to the Respondent, as 
heiress*at-la\t of her late husband, for a confirmation 
of the purchase and registration of their names in 
the Zemindary books, offering security for their due 
•payment of the fixed annual rent of Rs. 16,001, in 

respect of their Putnee Talook. 

% 

• Their names, as such pnrcha.ser.s, were accordingly 
registered in place of the Herklotts^ in respect of the 
Putnee Talook^*\Xi the records of \\\^. Zemindary hy 
the Appellant, on their exccufing the u.siial Ikrar 

lX-57 
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KahioleClt (agreement tP pay rent). This Ikrar Kabod- 
leat, executed on the 20th September, r849, had no 
reference (0, and made no mention of, the piece of 
Bheel BSurruttce land, or of the new setjVament 
thereof. 

In accordance with custom, a Ppttah of confirma¬ 
tion was executed and delivered by the Respondent 
to the parlies, on the igth of October, 1849. That 
Potiah recited the Ikrar Kabooleatt and concluded as 
follows;—*' It is necessary that you, considering 
yourselves confirmed as Putneedars of the Mehals 
above* mentioned, according to th*\, stipulations of 
your respective Kabooleats and Ikffirs, remain in 
possession of the Mehals, and enjoy the same, and 
that you, from month to month, and Kist to Kisf, 
according to fCistbundee, pay the rent due from each,, 
and in nowise *depart from the Kabooleats and Ikrars 
given by you separately," 

From the dates of* the Pottahs and other deeds 
respectively! to the filing of the p laint in the suit, the 
Appellant and Cassinath paid to the Respondent, with¬ 
out making any objection, or protest in performance 
of their covenant in that behalf contained in their 
Ikrar Kabooleats, the fixed annual rent of Rs. 16,001, 
according to the prescribed instalments* in the Kist- 
bundee. And also paid into the Government treasury 
for the Respondent, the sum of Rs. 62. 14a. 3p. per 
annum, Malikanah allow'ance, together with the amount 
of Government revenue—Rs, 566. oa, jp.—^making 
together the sum of Rs. 628. 14a. top., iso reserved 
and made payable by them as such farmers of the 
piece of Bheel Bhurruttee land under the new settle¬ 
ment with the Government, without any objection on 
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^heir (>art, and it was not until the plaint hereinufter 
nsentioned ^as hied, that any intimation was conveyed 
to the Respondent, that the Appellants considered 
themselves entitled to claim any deduction from the 
fixed annual rent ,of, Rs. i6,ooi, on the ground of 
their having entered into the new' settlement, and 
thereby undertaking to pay revenue in respect of 
that piece of Bheel Bhurruttee land. 

The suit out of which this appeal arose was com¬ 
menced by the Appellant and the others in the Zillah 
Court of the 24 Pergunnahs, The principal facts 
above set forth appeared in the plaint; which soughU 
to recover the gross sum of Rs, 11,692. 4a. I3p., on 
account, as the Plaintiffs alleged, of rent twdce paid, 
being the sum of Rs, 714. na., from the year 1252 to 
1260 B.E , a period of nine yeaVs and five months, and 
it prayed that such sum of Rs. 714. iia. might be de¬ 
ducted from the fixed annual rent oT Rs. 16,001, of 
iXi^'^Putnee lalook, and that the sum of Rs. 15,286. 5a. 
be fixed as the annual jumma of the Putnee Talook. 
The plaint did not allege that the Respondent was 

ever applied to by the Plaintiffs to enter into the 

new settlement with Government in respect of the 

piece of Bheel Bhurruttee land, or that there was 

any .undertaking on the part ol her late husband, 
that he or his heirs would do so. 

. The answer of the Respondents denied the right 
of the Appellants to recover, stating the circumstances 
under which the Putnee Talook was granted to Herklotts^ 
and denied that the instruments creating the Putnee 
included, or that it was the intention of the Rajah and 
Herklotts to include, the jumma of the resumed lands 
within the permanent jumma of the Putnee tenure, 
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and the answer submitted to the Court that the 
Appellants were not entitled to recover the principal ■ 
moneys claimed; and that, in any case, interest was 
not payable. 

The suit being at issue the original Putnec 
Pottah and Kabooleat executed by the late Rajah 
and IlerkloHs respectively; the Kuibbala, executed 
by Herklotts in favour of Appellant an Cassi- 
nath ; the Pottah of confirmation executed by the 
Respondent were put in evidence. 

The Respondent filed, as evidence, the Kabooleat 
"executed by the Plaintififs to ihe Respondent, contain¬ 
ing their covenant, binding themselves to pay in full 
without deduction, the fixed rent of Rs. 16,001, 
expressly reserved by the Respondent’s Pottah^ aild 
applied that the App’ellant and Cassinath might be 
examined, which the Court refused. 

The hearing of the suit took place before Mr. J, S. 
Torrens^ the Judge of the Zillah 24 Pergunnahs, on 
6th of Augu^st, 1855, and his decree was made on the 
19th of September., 1855, in favour of the claim of 
the Plaintiffs ; the material part of this decree was as 
follows:—“ On consideration, as it apj^ears that the 
Plaintiffs have been obliged to pay jumma twice over 
on their Puinee, owing to Defendant not kilfilling her 
part of the contract as far as in her power, I give'a 
decree for the deduction ; but as th'e claim roust be 
calculated according to the engagement as exchanged 
at the time the Putnee was constituted, I deduct from 
this the jumma on the thirty-five beegahs measured, 
in excess of the settlement as existing when the 
Putnee was given ; also the Surrunfamee allowed to 
Plaintiffs by the Collector, viz., Rs. 83. Sa. per annum 
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Qn llie junttna paid, the deduction henceforward from 
trbe Putnee jvmmat and the refund on past collections 
to be calculated accordingly, subject to Defendant 
having a right to demand at any time from Plaintiffs 
the right of entering herself into settti ement as Ze¬ 
mindar, and in doing so, receiving the original 
Putnee jumtna; *such arrangement being in con¬ 
formity with the object of the prayer of the plaint, 
which is only to avoid double payment. It does not 
appear either that the plaint sets forth that the* de¬ 
mand for restitution was made to the Ranee before the 
institution of the suit, and I, therefore, do not allow 
interest previously accruing; only that from date 
of the action. Costs to be modihed accordingly.” 

•The Respondent appealed from this decree to the 
Sud(ter Dewanny Adawlut, on the merits and on the 
special ground, that the Judge had refused to t.'ike the 
evidence of the Appellant and Cassfnath. The Ap¬ 
pellant also appealed against the decree, so far as it 
• did not give interest on the claim. 

The hearing of the two appeals came on before the 
full Bench of the Sudder Dewanny Adawlut, con¬ 
sisting of Messrs. C. B. Trevor, G. Loch, and H. V. 
Bayley, on the 30th of April, 1858; when the 
Court 'revarsed the decree of the Zillah Judge, and 
delivered the following judgment:—“ After giving 
'OUT best consideration to the arguments of [the 
Pleaders and the circumstances of the case, we arei of 
opinion, that neither the terms of the lease generally. 
. nor the Special words relied on, ‘settled Churs,' and 
‘ lands settled under Reg, 11 ., of 1819,’ include, or 
can be fairly ’construed to include, the lands in suit. 
The lease is definite and distinct throughout as to its 
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b€ing lease for Dehee Hajeepoor and Dehe§ 

Nabudcutteet in Zillah Nuddea^ paying a jumma th ece 
of Rs, 9,996. 15a. Sp. The ‘settled Chur' and‘lands 
settled under Regulation 11 .,’ and the other supple¬ 
mentary definitions of what is included in the' lease, 
refer to the appurtenances of the Putnee Mehal^ with 
its above jumma^ as paid into the Nuddea Col- 
lectorate ; and to no separate such as Bheel 

Bhurruttee lands in suit. We observe that the Zillah 
Judge refers to the admission made by the Defendant 
as to Herhlotts having received these lands along 
with his Putnee ; but this is not so. The words in 
the atrswer are, that such rights in the Bheel Bhur. 
ruttee as the Rajah had, were given to HerklottS’ 
But those rights were merely those of setllemeilt, 
and we cannot see that there is any admission here 
that the Bheel Bhurruttee lands formed part of the 
Putnee lease. We further observe, that the revenue 
of the Putnee Mehal was paid into the Nuddea Collec- 
torate separately, and that of \^^Bheel Bhurruttee lands' 
into the; Twenty-four Pergunnahs Collectorate sepa¬ 
rately ; that the Plaintiffs got possession simultaneously 
of ih^Putnee Mehal and separate BheelBhurruttee land; 
that the Plair^tiffs paid the rents of the Putnee and 
Bheel Bhurruttee independently and separately, for nine 
years and more without protest, although they had 
full and obvious occasion for makihg such protest 
when they registered themselves as Putneedars in 
the Zemindary Sherishta, and when they received the 
farming lease of the lands in suit. These facts show . 
an acquiescence by Plaintiffs, which affords a strong 
legal presumption that the lands in ' suit were not 
included in the Putnee lease, Under these circum- 
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stances, it is needless to give our opinion at any 
length as t*© the evidence of Defendant's witnesses. 
We deem it, however, in itself vague and unsatis¬ 
factory as to the point of the parties intending and 
speaking of the .y)te'ntion that the lands in suit 
should be considered included to the Putnee^ and 
insufficient of itself to rebut the evidence to the 
contrary afforded by the terms of the deed and the 
facts of the case. We, therefore, reverse the deci¬ 
sion of the Judge in the appeal, No. 157, and decree 
the • appeal, with costs, on the Plaintiffs. In the 
appeal No. 158, in which Prannath Chowdry appeals 
on the point of interest, we dismiss his appeal as a 
necessary consequence of our judgment in the fore¬ 
going case, with costs.” 

The Sudder Court refused’ leave to appeal, but 
upon special petition leave was granted by the 
Judicial Committee (a). 

Mr. Po//, Q, C., and Mr. IV. M. Jervis^ for the 
Appellant, in support of the ajjpeal, 

Contended that the resumed lands in question 
were originally appurtenant to and included within 
the Zemindary of Rajah Kistonauth Roy^ and that the 
lands weye resumed and a summary settlement made 
under Reg. II., of 1819, with the guardians of 

the Ztmindar '{or ten years from Aprils 1835, to 
Aprils 1845, 21*^^ Putnee Pottah of the i8th of 
July^ 1844, expressly included the lands settled 
under that Regulation, and bore date before the 
settlement made vrith the guardians of t!'e Zemindar 

(a) See case reported upon this point, 7 Moore's Ind. App. Cases, 

553. 
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had expired. That the subsequent instruments in 
like manner included the lands so settle^} under that 
Regulation, and insisted that there were no other 
lands settled under the Regulation to which the Putnee 
Pottah and other instruments could refer. * That 

even if the resumed lands were in any way referred 

« 

to as the Putnee Pottah^ there was no reasonable 
grounds for contending that such Pottah comprised 
only the Zemindary right to a settlement with Govern¬ 
ment' in respect thereof, and did not comprise the 
land itself as covered by the purchase money and 
annual Putnee jumma. That the acts of the Respon¬ 
dent arfd the Atct2j&t.^Zemindar, whom she represented, 
were consistent only with such a construction of the 
Pottah. And they further contended, that the^pay¬ 
ment of the Governmentof the resumed lands 
into the Collectorate of the Twenty-four Pergunnahs 
and not into tfte Collectorate of Nuddea, was a 
mere fiscal arrangement, which could not affect the 
construction of the contract between the parties. 

*The Solicitor-General ( Sir R. Palmer) and Mr. 
Leithf appeared for the Respondent, ' but 
were not called upon. 


The Right Hon. Lord Kingsdown: ^ 

Their Lordships are of opinion that this case is 
perfectly clear,—and that there can be no doubt that 
the judgment of the Sudder Court must be affirmed. 

The Rajah held the Zemindary 2X a jumma rent of 
nearly Rs. 10,000, he sells the Zemindary to a pur¬ 
chaser for Rs. 20,000, and a jumma rent of Rs. 16,000. 

In addition to the Zemindary^ which he held in per¬ 
petuity, there were certain lands which were added 
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adcretion to the Zemindatry^ which he held for a 
teem of ten y^ears at a jumma rent, which a right of 
renewal, more or less dehned, but at ail events with 
some j^referential rights. 

In that state of ihitigs he sells his Zemindary^ and 

says nothing about the other lands. What does he 

sell then ? He sells, of course, the interest he had ; 

he sells the perpetual interest he had in the lands 

he held in perpetuity, and he sells the interest he had 

in the lands he held for ten years for the remainder 

of that term. At the time the sale is made, it appears 

that there were only ten months of that term to run. 

The jumma was a simple one, and it waa not necessary 

to mention the rent for that jumma in the contract. 

Thfe expiration of the term, namely, at the expiration 

of the ten months, the purchaser asks a renewal of 
• 

the term. He has the right of renewal, or the right 
of throwing up the lands, but he has no contract or 
engagement with the vendor that will run for his 
beneht; but he makes a renewal, and 416 makes a 
renewal by which he engages to pay a certain rent^ he 
continues to pay a certain rent to the Government, and. 
having engaged )o pay that rent, he continues to pay it 
for nine years, and then he and others, institute a suit 
for the purpose of obtaining repayment of what he has 
thus paid, insisting that he was entitled to it, and ask* 
ing to have deducted out of Rs. 16,000, which he had 
engaged to pay to the Ranee, He had obtained by 
some reason or other a renewal of the grant from 
the Ranee* in *lt he« stipulates for payment of 
Rs, 16.000, per annum, from which he now says 
Rs. 714. tia. are'to be deducted. 

• Their Lordships are satisfied that there is no ground 
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for tb« daim, and will advise Her Majesty to dismits 
the appeal with costs, as the appeal in •their opinion 
W'as groundless. 


The Collector of Madura ... Appellant, 

% 

AND 

Vreracamoo Ummal . Respondent I* 

% 

On appeal'from the Sudder Deroanny Adawlut at 

Madras. 


30th June, 
1863. 

Suit by Go¬ 
vernment for 
possession of 
the Polliam 
of Erasaca 
Naiknoor in 
MadrtiSf^s an 


In this casq the appeal was brought from a decree of 
■the Sudder Dewanny Adawlut at Madras, by which 
decree the Appellant, as sole surviving heiress of her 
deceased father, was declared entitled to the Zemh\~ 
dary of Erasaca Naiknoor, with mesne profits. 

The facts of the case were these 


escheat for 
want of male 
heirs, dis¬ 
missed. The 
Government 
having ac¬ 
quiesced in 
the right of 
female succes¬ 
sion to the 
' Polliam, and 
possession 
had for a 
period of 
eighteen 


Jn the year 1802, Mooltalagari plaiker was put 
into the possession as toiligar, of the Polliam of 
Erasaca Naiknoor, by the Government, npon condition 
of payment of tribute, and other condition epedfied 

e 

« 

p present: Mepibqrp of the JaAVraf T he Right 

Hon. Lord Kingsdown, the Right Hon. Sir Edward Ryan, and 
the Right Hon. Sir John Taylor Coleridge. 

Assrssm,^Tbe Right Hon. ^Sir Laurence Peef, and the Right 
Hon. Sir James W. Col vile. . 


years after 
the alleged escheat. 

Females arp not precluded by any rule of descent, custom, or usage 
of the Cumbtds caste, from succeeding to a Polliam, 
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in tlii6 Mo^philkd executed by Mooltalaga^i Mctiher^ 
i^ih oi December r It did not appear 

that any Sunnud i-Milkeui htjmrar had been granted 
by the Government of the Pol Hum in question^ 

MooUalagart Naiker died on the 9th of December^ 
1814. Upon his deatlTfhe Government did not assume 
possession of, or interfere with the Polliamy but the 
same remRined in the charge of Ellappa Mudali, the 
Manager who had conducted the affairs of the PoH 
ham during the lifetime of Mooltalnvari Naiker, for 
the benefit of his son, Chinnohola Naiker, who became 
the Polligar of Erasaca Naiknoor. Qhinnohola Naiker 
died in the year 1835. without male issue, leaving.two 
widows, named Chinnammal and Papammal, by the 
latter of whom he left one daughter, the Respon¬ 
dent, Vseracamoo Ummal. Shortly after the death of 
Chinnohola Naiker, one Skuckama Naiker, who had 
entered upon the management of the affairs of Erasaca^ 
Naiknoor Polliam, claimed to be entitled thereto as 
the nearest male heir of Chinnohola Naiker ; where¬ 
upon ‘ the two widows presented a petition to the 
Board of Revenue, praying to be put in possession 
pf the Polliam ; and an Order having been passed 
by the Board, granting the prayer of the petition, the 
Collector of Madura issued a Sunnud on the 4th of 
April, 1836, putting them in possession. 

Disputes arose between the widows as to the 
joint enjoyroelrtt of the Polliam ; and, in December, 
1-836, Papdmmai filed a plaint in the Court of. 
the Sudder ^Ameen of Madura, against Chinnammal 
anid five other ^Defendants, for the recovery of half 
the value of the produce of the Polliam. The 
Sudder Amcen made a decree in favour of Papammal, 
and fron that decree Chinnammal appealel to the- 
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1863 Ziltah Court of Madura, After putting In liir answer, 
'xhT*' Papamntal died. The Ztllah Court pronounced juHg- 

m^Maouka ******* ®** **** appeal on the 4th of December^ *839, 
«• and thereby determined that Chinnammalf as the 
'^UiiiiiAi,!'°° sole surviving widow of the late Zemindar,/Aion\A 
remain in full possession of her husband’s Zemindary 
and other immovable property ; aijd that, after her 
death, the deceased widow’s only daughter, the Re¬ 
spondent, was the sole heiress. 

On the 29th of October^ 1841, Shuckama Naiker 
instituted a suit in the Court of the Subordinate 
Judge of Madura, against Chinnammal, whereby he 
claimed the Polliam as an undivided cousin and 
nearest male heir of the late Chinnobola Naiker ; and 
a decree was made in that suit in his favour by the 
Subordinate Judge. 'Against that decree an 'appeal 
was brought by Chinnammal jto the Zillah Court of • 
Madura', and on the T5th of December, 1848, that 
Court reversed the original decree, and nonsuited 
Shuckama Naiker. 

* Chinnammal leased the Polliam to Chockalinga PiU 
lay, in the year 1848, for a term of ninq years. 

On the i2ih oi July, 1853, died,'and . 

upon her death the Re'^pohdent, and Radurasawmy 
Naiker, the son of Shuckama Naiker, then deceased, 
put in their several claims to the Polliam of Erasaca 
Naiknoor, and severally claimed to be put in pos¬ 
session thereof by the Collector of Madura. The 
Respondent's title was founded upon being the grand¬ 
daughter of Chinnobola Naiker. and npotj the before- 
mentioned two decrees of the Zillah Cejurt of Madur'a, 
made upon appeal. Radurasawmy Naiker grounded 
his claim on the fact that Chinnobola Naiker, the 
last male PolLigar, was of the Cumhala Tottier caste, 
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and the .custom in that case, by which he insisted, 
females were excluded from succeeding to a l?ol‘ 
liam^ and relied on certain declarations alleged to 
have been made by Chinnobota Naiker in favour of 
his b\;anch of tl.e family. 

The then Colleq^ijr of Madura made a report to 
the Board of Revenue, dated the 6lh of September^ 
1853, upon the respective claims to the Pollintn, and 
reported that it had escheated to the Government. 
He, at the same time, drew attention to the fact 
of the lease by Chinnammal to Chockalinga Pillay, 
and '’recommended that, as the conditions of the 
lease had been performed by the lessee, it should 
stand ratified and confi'-med for the period i-whioh then 
remained unexpired ; and he also submitted for con¬ 
sideration, whether, in the case of the property being 
declared to have escheated, a pe’nsion should be granted 
by the Government to the Respondent. 

In the year 1854, proceedings w<ire taken by the 
Respondent in the Court of the Subordinate fudge 
and in the Zillah Court of Madura^ with the view of 
obtaining a precept in the execution of the be/ore- 
mentioned decree of 1848, on appeal, requiring the 
Collector to. place her, as the daughter and heiress 
of Papammalf in possession of the Polliam. Those 
proceedin|fs resulted in an order of the Zillah Court, 
directing that the Polliam should be delivered over 
to»the Respondent. Upon appeal to the Sudder 
Dewanny Adawlut, however, the Order of the Zillah ^ 
Court was, on the 26th of February, 1855, set aside, 
upon the ground, that the Collector was in possession, 
and was not a party to the suit in which it had been 
decided that the Polliam should go to the Respondent 
upon the death of ChinnammaL 
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The Government shortly afterwards ’declared that 
the PoUiam of Erasaca Naiknoor had escheated by, 
the failure of male heirs. „ 

In consequence of which, the Respondent, on the 
2nd of Januaryf 1856, instituted the present suit in 
the Civil Court of Madura, against the ColKictor 
of Madura and three other Defendants, one of such 
three Defendants being the adopted son and heir 
of Chockalinga Pillay, and the other two Defendants 
being sub-lessees of portions of the PoUiam by virtue 
of leases from Chockalinga Pillay. By the plaint the 
Respondent prayed for a decree awarding to her the 
PoUiam of Erasaca Naiknoor, together with the mesne 
profits, amounting to the sum of R-?. 113. 13a, yp. 

The Collector of Madura by his answer insisted, 
first, that according to the custom of the Cumbala* 
Tottier caste, to which, he alleged the Respondent 
belonged, females were not competent to succeed to a 
PoUiam, and secondly, that the enjoyment of the Pol- 
liam by Chinnammal and Papammal was merely per¬ 
missive on the part of the Government, and that the 
Respondent coCild derive no title as against the Go¬ 
vernment from a decision in a suit in which the Go- 
► • 

vernraent w'as not a party. The second Defendant, by 
his answer, insisted upon the validity of the lease from 
ChinnammaL The other Defendants- did no^ appear. 

The Respondent p-ut in evidence a decree of the 
Soitthern Provincial Court, in a suit, No. lo of 1824, 
concerning the possession of a Zemindary, called 
Sandayoor, by w’hich it was decided that the widows 
of the late Zemindar were entitled to that Zemindary ; 
apd examined three witnesses with reference to the 
cptil^om of females of the Cumbala Totiier caste suc« 
cecdtng to a PoUiam, 
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, The evidence adduced by the Collector was solely 
•documentary, the chief of Which consisted of co¬ 
pies of answers from Zemindars of the District in 
which Erasaca Naiknoor Polliam was situate (one Of 
them ’being the co^y of answers given by Chinnobaia 
Naiker^ the last Polligar of Erasaca Naiknoor), with 
respect to the succession to their respective PoUiams. 
These answers were given at the request of the 
Government, and were to the effect, that females 
were debarred from inheriting landed property. A 
letter to the Board of Revenue from the Collector 
of Madura^ date<l the 31st of "January^ 1804, with 
respect to Zemindaries to which females cauld not 
succeed, was also put in. 

* After great delay arising from the sickness of the 
former Collector of Madura; as the suit had not theta 
come to a hearing, the then Collector, on the nth df 
Februaryy 1859, presented a petition to the Civil Court, 
praying the Court to reopen the case and examine his 
witnesses, and allow him to file documents in support 
of the statement in the answer that* no female of 
the Cumbala Tottier caste could succeed to a Pol- 
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Ham, and by such petition he submitted, that the 
right decision of that question was of grave import¬ 
ance, nqt only to the Government, but to the nu¬ 
merous Polligars of that caste in the South of India, 
The Civil Judge, however, on the f4th of Fehrtiary, 
1859, passed an order refusing the application. 

The officiating Civil Judge, Mr. R. Cotton, 
pronotmeed jvidgment on the merits on the 3cth of 
Mtiych, 1859. The material part of his judgment was 
ill these tjerms ;—** In the present ease it appears 
dear, that the Plaintiff has been declared the heir 
and successor tq her father's estate after the death of 
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her stepmother, Chtnnammal^ and that though th^ 
first Defendant, on the plea that it v\;^s not usual 
for females to succeed to estates, has prevented 
her being put in po session of the Erasaka Naik- 
noor PoUiam^ he has entirely failed to show that 
such custom hiis either the force of law, or is 
acted up to ; on the contrary, he. admits in oppo¬ 
sition to it that ftiu-ales have been, by order of the 
Revenue Board, and with his sanction, for the fast 
eighteen years, iu enjoyment of this very estate, while 
the Plaintiff l)as shown a like enjoyment by females 
of Sandayoer estate since 1824. With regard to 
the firsjt Defendant's arguments, that the decree in 
appeal. No. 20, of 1838, cannot affect the present suit, 
inasmuch as the Plaintiff was not a party to it, or the, 
estate the property litigated for, the officiating Civil 
Judge considers them erroneous ; it is evident that 
the Plaintiff on* the death of her mother became a 
party to the suit, as appears from the questions put to 
the Pundits, and their answer in that case, and that 
althqugh the suit was brought for recovery of a sum of 
money, the proprietary right to the estate was the basis 
on which the suit was brought. As regards the claim 
made against the second Defendant, as the lease was 
continued and endorsed by the first Defepdant,. he 
must be considered the responsible party. The second 
Defendant pleaded, that the proRts were too highly cal¬ 
culated, and was directed to show this ; he filed eight 
exhibits, receipts for money, which, however, do not 
disprove the claim of the Plaintiff, whose documentary 
evidence supports it. It is difficult to reconcile tlie fa6t 
of the first Defendant ignoring the late Chinnammal*s 
right to the estate, and his acknowledging and endors¬ 
ing an agrcemc nl made by her aheugh at n.osi a life 
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t^nant^ extending over seven years, and four beyond 
her decease*. Under the above circumstances, the 
officiating Civil Judge considers that the Plaintiff is 
entitlnd to a verdict, and he, therefore, decrees, that 
the first Defendant 'tit> make over to her, as sole sur¬ 
viving heiress of her deceased father, the estate of 
Erasaca Nai\noor^ and do also pay her the mesne 
profits sued for, and all her costs in this suit. The 
first and second Defendants will each pay their ^own 
costs.” 

Frdm this decree the Appellant appealed to the 
Sudder Dawanny Adawlut at Madras^ and that Court, 
consisting of Messrs. T. L. Strange and H. Frere^ on 
the loth of i860, pronounced the following decree 

—'‘jT^e Court is of opinion, that the first Defendant 
is precluded from challenging the succession of females 
to the estate in issue by the act of the Revenue Board, 
representing the Government, in installing Chin- 
nammal and Papammal as the legitimate heirs of the 
previous Polligar^ a condition of things that was 
kept up unchallenged until the death of the s*ur- 
viyor of the widows, eighteen years afterwards. It 
has not been ^ showji that this recognition of the 
widows was made under any limitation, or reservation. 
It must be taken, therefore, to have been absolute. 
It is urged that Polliams of the description of that 
in question, namely, not assured by Istimirar Sunnud, 
.are not hereditary, but are held at the will of the 
Government, who on each lapse may appoint thereto 
whom they* please. The plea, the Sudder Court notice, 
•was not advanced in the Court below. The plea there 
urged was, in* fact, inconsistent therewith. It was 
there contended, that the estate had fallen to the 
Government by escheat from lack of heirs, implying, 
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therefore, clearly that, had there been ap heir, that; 
person would have been entitled to the property. 
The plea is also inconsistent with the installation 
and recognition by the Government of Chinn&mmal 
and Papammal as heirs of the preceding Polligar^ 
and with the allegation that the Plaintiff’s pretensions 
are to be negatived, not because such is the will of the 
Government, but, as she is a female, a certain rule, 
being a rule of descent, being urged against her. The 
Court declines to entertain a plea thus urged upon 
them, not only novel in its nature, but inconsistent 
with the former pleadings upon which the defence has 
been based. The Court do not view the decrees cited 
by the Civil Judge as declaring the Plaintiff’s heirship 
to be conclusive against the Government, who were 
no parties to the suits in which they were given, but- 
it being clear* that on the demise of Chinnamrnal^ 
without personal heirs, the estate reverts to the 
line of her husband, whose daughter the Plaintiff is, 
it, is apparent to them that the Plaintiff is the next 
entitiled to succession. The Court, finding no ground 
for interfering with the decree of the Civil Judge, dis¬ 
miss this appeal with costs.” 


Thp, present appeal was from this decree, 

As the Respondent did not appear the appeal was 
heard ex parte. 

Mr. Forsyth^ Q, C., and Mr. W. H. Uelvill^ for 
the Appellant, contended, 

First, that by the rule and custom of the Cww- 
bala Tottier caste, to which the Polligars of the 
PoUiam of Erasacn P&tknoor belonged, no female 
could succeed' to the Pelliam^ and the Respondent, 
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therefore, ha^ no title, and further that, at the death 
of the \ast male possessor in 1835, in default of male 
. issue, the PolHanty which was not assured by Istimirar 
Sunnud, oscheated to Government, although the Go* 
vernment permitted the widows the enjoyment thereof 
for their lives. 

Secondly, that .^ji^re had been m. miscarriage of 
justice, as evidence to prove the rule and custom 
of succession to the Polliam, which had been tendered 
to the Civil Court of Madura^ before the hearing of 
the suit^ had been refused, and it W'as submitted that 
on that ground the case should be remitted toy India 
to^take further evidence. 

Their Lordships, after observing upon the delay on 
the part of the Government in asserting their claim 
to the Polliam by escheat for the want of male 
Tieirs, and the evidence as to the custom and usage 
for females to succeed to the Polliam in question 
adduced by the Respondent, expressed their opinion, 
that the judgment appealed from was perfectly right, 
-iJcmissed the appeal, with 
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Ghoolam Moortoozah Khan 

HADOOR, 


^Appellani^y 


AND 


The Government, representing 
estate of the late Nabob 
tlve Carnatic 



Respondent!^ 


On appeal from the Supreme Court at Madras. 


15th & 16th 
June, 1863. 


This 


appeal was 


brought from such part of an 


, Order of the Supreme Court at Madras, made in the 

Act No. ^ ' * 

XXx!ofi8s8, matter of a claim of th'e Appellant, Ghoolam Moor- 

of the Legifi- 

crf^7«JJa'*for* ^Present: Members of the judicial CommiUte^—lhe Right 
the admi’nis- Hon. Lord Kingsdown, the Right Hon. the Lord Justice Knight 
trationofthe Bruce, and the Right Hon. the Lord Justice Turner. 

payment of The^ Right Hon. Sir Lawrence Peel, and the Right 

the debts of Hon. §ir Jamea W. Col vile, 
the lateiV“ 4 oA 
of the Car- 

natic, etnpoweygj ({j^. Supreme Court of Madras; to investigate in a 
summary manner, claims against the Nabob's estate. Held, that jthe 
provisions of that Act noPonly limited the extraordinary remedy which * 
it gave to certain defined classes of debt, but threw upon a Clai ma nt 
more than the ordinary burthen of proof; by compelling the holder oft 
any written acknowledgment, or security, to prove the actual considera¬ 
tion given for it; and upon those claiming the price of the goods 
delivered, proof of the fair and actual value of such goods. . 

It is not the practice of the Judicial Committee to disturb the find¬ 
ing of the Court below upon mere issues of fact, unless their Lordships 
are clearly satisfied that there has been some miscarriage, either in the 
reception, or in the appreciation, of evidenoe. 

In cases that turn upon the credibility of the te.stimony given, the ap* • 
dilate Court is disposed to defer to the judgment of the Judges who, with 
the advantage of local experience, have had the means of seeing the 
witnesses under examination, and of inspecting the original documents. 
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iooeah Khan Dahadoor, as a creditor of the estate of 
the Nabob of the Carnatic, as did not allow 

Certain sums of money and interest claimed by him 
against the Nabob's estate. 

The Nabob and his family, under the provisions of 
the Treaty by which the territory of the Carnatic was 
ceded to the British GSifernment, was by Act of the 
Legislative Council of India, No. I. of 1844, ex¬ 
empted from process of the or dinary Courts of Justice 
in Madras. 

The last Nabob of the Carnatic died on the yt^ of 
October, 185c;, leaving debts and liabilities to a large 
amount unsatisfied, some of which were contracted 
by himself and some by Azeem yah Bahadoor, as 
Nabob Regent, or Naih-i~Mooktar, during the infancy 
of the late Nabob. 

By ^n Act of the Legislative Council of India, 
No. XXX. of 1858, provision was made for the appoint¬ 
ment of a Receiver for the administration of the estate 
of the Nabob, and with respect to the satisfaction of 
all such debts as should be proved to have been fairly 
and justly contracted by the Nabob, or or/ his behalf, 
during his minority by Azeem yah Bahadoor, as Nabob 
Regent. Section 14 of that Act enacts, that ** Any 
person claiming.to be a creditor of the said late Nabob, 
who, within the period of three months from the passing 
of this Act,* shall file in the office of the Registrar of 
the said Supreme Court (at Madras), a written decla¬ 
ration, stating that'he is willing to receive in full dis¬ 
charge of all his claims against the said late Nabob, or 
any property to which the said late Nabob at the time 
of his death* was entitled, either at law or in equity, or 
which is liable either at law or in equity to satisfy 
the debts of the Nabob, such amount as shall be 
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^ascertained by the said Supreme Couit to have been 
justly and fairly due to him from the said late Nabob 
at the time of his death, or to be a charge upon such 
property, and to remain unpaid (the lamouotto 'be 
estimated in respect of moneys at t he amount which 
shall be proved to have been actually advanced to or 
paid for the use of the said Nabobs and in respect of 
goods supplied or other matters a t the amount which 
shall be proved to have been the falir and actual value 
thereof at the time when such debts were incurred), 
together with such interest (if any) not exceeding the 
rate of six per cent, per annum, as shall be awarded 
by the said Court ; and that he is willing to give up 
any mortgage or security 'Khich he may hold upon 
any part ot such property as aforesaid, or which shall 
have been charged with the debt,—-shall be entitled, 
upon giving such mortgage, or security, to the tjaid 
Receiver, to have the amount of his claim ascertained 
by the said Court, in manner hereinafter mentioned.” 

Section 22 of the same Act, so far as the same is 
material in this case, was as follows :—“ Upon the day 
so fixed, pr upon any other day to which the Court 
may.think fit to postpone the investigation, the Court, 
after proof of the service of the notice required by 
section 19 of this Act, shall proceed to ascertain and 
determine, in a summary way, what amount is justly 
and fairly due from the estate of the s^id Nabob at 
the time of his death to the Claimant, whether the 
debt be payable by instalments or *not, and whether 
or not the day or days fixed for the payment thereof 
shall have arrived. In ascertaining such amount the 
said Court shall not allow to any person claiming to 
be a creditor in respect of money lent or advanced, 
any larger sum than the amount which shall be 
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jSroved to have been actually advanced to or for the 
said late ****,, 

It appeared from the evidence adduced before the 
Supreme Court in support of the Appellant’s claim 
that the Appellant'*-was the nearest male relative of 
the late Nabob, and many years older than the Nabobs 
and, having been associated with him from his early 
childhood, was upon terms of the greatest intimacy 
with him; that he had been brought up by the 
Nabob's grandmother, commonly called the Nabob 
Be^um^ and was the intimate friend and confidential 
agent of the Nabob Begum j and also of the Nabob'§ 
mother, Ennayet Oomssa Begum, commonly" called 
Bhow Begum ; that perior to the year 1843, the Appellant 
receiv^ed from the two Begums gifts of houses and other 
property, and also large sums of money, to the amount 
of about 4 lacs of Rupees; but in consequence of his 
extravagance, he was obliged to take the benefit of the 
Indian Insolvent Act in 1843; f^^tt subsequently 

to that period,Jthe Appellant was constaptly employed 
by the young Nabob, who had been installed in •AU'- 
guslf 1842, in obtaining loans of large sums of money 
for him through money-lenders; and t^ere appeared 
to have been numerous confidential pecuniary trans¬ 
actions between the Nabob, his mother and grand¬ 
mother, and the Appellant; that in the year 1848, 
the Nabob, being involved in debt, established an 
office called Istafa Cuicherry, or an office for the 
aetiling of account ; and. from that office Bonds 
were issded in settlement of accounts ascertained to 
he due, such Bonds bearing or not bearing interest, 
according to the terms thereof; that shortly after 
the establishment of the Istafa Cutcherry, the Ap¬ 
pellant sent in a document, purporting to be an 
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accoant of balances due to him; but, inasmuch 
such account was a mere abstract, without any par-* 
ticulars, and the particulars, though demanded, were 
never obtained from the Appellant,. his account 
was not settled, as were the accounts sent in 
by other persons, and the same remained unsettled 
at the time of the death of the Nabob*\n 1855 > 

Nabob’s mother died some time before the month of 


May^ 1849; the Nabob’s' grandmother in thej year 
1 ^ 57*1 And the mother of the Appellant about the 
same time. 


On the 19th of November^ 1858, the Appellant 

filed a'written declaration, in the t erms prescribed by 
section 14 of the Act, No. XXX., of 1858, in the 
office of the Registrar of the Supreme Court,, an*d 
thereby claimed to be* a creditor of the late Nabob* 
Notice of such declaration was subsequently given to 
the Solicitor of 'the Government at Madras^ together 
with the particulars of^his claim, filed by him, and 
showing as due to him from the Nabob’s estate, upon a 
balance of account, the sum of Rs« 13,50,958 8a. 7p. 

The particulars of claim consisted of two parts.; 
and in the first part—the items in respect of which a 
claim fbr principal and interest was made—were de¬ 
scribed as follows :—ist item. “1846, January lo.— 
To cash deposited by this Claimant’s mother with 
Ennayet Oonissa Begum^ the mother of the late* 
Naboht prior to the date, which money was admitted 
by the late Nabob to be due and payable by him to 
this Claimant, in a letter addressed to this Claimant, 
written by his order, and signed by Salar^ool-Moolk^ 
his private secretary, dated the iithday of Shaban^ 
1271, the cfiriginal of which is filed herewith. This 
Claimant is unable, as he does not know when 
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tj^iese moneys were paiii, to give the dates of the pay¬ 
ments; but, on this loth oi January, 1846, the late 
Nabob executed and delivered to this Claimant's 
mother a bond for Rs. 7,00,000, payable to Mr. 
y. Araihoon^ or order, which bond was given to 
this Claimant by his mother, and was delivered up by 
this Ciaimaat to'the Istafa Cutcherry^ on or about 
the 1st September 1851, R$. 0,00,000.” 2nd item. 
” 1847, September i. —To each lent on or about thi.s 
date by this Claimant’s mother to the said Ennayet 
Oofiissa Begum, the mother of the late Nabobs in 
cash; which money the late Nabob promised to 
repay to th's Claimant, wdth interest at 6 per cent., 
by monthly instalments of Rs. 2,000. Rs. 1,00,000.” 
3«d item. 1841, September i,—To cash paid by the 
grandmother of the late Nabob'oi the Carnatic to his 
the Naboh\ mother, in trust to pay the same to this 
Claimant as a gift, Rs. 2,00,000.” 

In the second part of the particulars, the items in 
respect of which a claim for principal and interest 
was made ^were described as follow;—ist it/;m» 
1847, January f.—To cash paid by this Claimant 
to the late Nabob of the Carnatic himself, prior to 
the dale, tjie’ dates and particulars of- which he is 
unable to ^ive ; but, in 1847, the Claimant furnished 
an account, containing this item, to the Istafa Cut- 
fherry* Rs. 43,462.’^ 2nd item. ” 1855, March 5.— 
To cash paid by this Claimant on this date to the 
late Nabob of the Carnatic of his use, in rash, 
Rs. 70,475. 4a. 6p.” 

The Claimant was examined and many documents 
were adduced by him, of which those principally relied 
on in support of the first item, were, in .substance, as 
follow :—A memorandum in the handwriting of the late 
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Nabobs being an account of loans received by the Nabok 
from his mother, from January to Julyt ■1843. such*, 
loans amounting in the aggregate to R$. 6,31^^132. 
A document, purporting to be an account of moneys 
deposited by the mother of the Claimant witii the 
Nabob's mother, and showing Rs. 2,50,000, so de¬ 
posited in September^ 1842, and Rs. 4,50,000, in 
January^ 1843—total Rs. 7,000,000—and also pur¬ 
porting to comprise an'account of the amount bor¬ 
rowed by the Nabob out of that sum, setting forth 
Rs. 6,27,132 as the amount so borrowed piior to 
August, 1843, and showing Rs. 72,868^, as since 
borrow'cd up to January 1844, making together the 
whole sum of Rs, 7,00,000. A document, purporting 
to be an account of the moneys borrowed by the 
Nabob between Januhry and April, 1844, to the 

amount of Rs. 2,00,000, out of a sum of that 

amount stated * to have been deposited by the 
Claimant’s mother with the Nabob's mother, on the 
22nd of January, 1844. A document purporting to- 
be * an accoui-t of the moneys deposited by the 
Claimant's mother with the Nabob's mother, and 
showing Rs. 2,50,000, so deposited in September, 
1842, Rs. 4,50,000, on January j, » 1843, and 
Rs. 2,00,000, in January, 1844—total Rs. 9,00,000. 
With respect to the last three documents, no 
evidence was adduced to prove when or by whon> 
they were written. Though they were found among 

a miscellaneous collection of papers in a bundle 

brought from the. Nabob's palace it was • urged by 
the Government that they were open to considerable 
suspicion, from the fact of the late Nabob's re¬ 
cords having been kept in boxes, or bags, which 
bad not, since the d( ath of the Nabob, been securely 
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protected, ani were accessible to many persons; 1863. 

^nd also from the tact of their not having been giToolam 
■ known to ,exist by the Officers of Government be- Moortoozam 
fore the hearing of the claim, although such Officers Bahaooor 

had been for some time engaged in investigating the xhb 
claim/ and had required all documents bearing 
thereon to be produced. Another document, called 
** Memorandum oS the account of balances down to the 
31st day of December, in the year of Christ, 1847/* 
alleged to have been submitted for settlement by 
the Claimant to the Istafa Cutcherry shortly after 
ils« establishment, which contained the following, 
amongst other, items:—‘^The former balance, with¬ 
out any document, Rs. 2 lacs'^ A document, 
written on the loth of January, 1846. “The 
Umited time for repayment is the 31st of December 
of t^e said year, for Rs. 7 lacs** A petition of 
the Claimant to the Nabob, having reference soI'=*Iy 
to the fact of the Nabob having’ mortgaged the 
house in which the Claimant resided. A Letter 
from Salar-ool Moolk, the Private Secretary of 
the Nabob, written according to the statements of 
Salar-ool Moolk and his brother-in-law, Gholant 
Mahomed, from the dictation of the Nabob, and 
stated to be, in reply to the above petition. This 
letter waf the document referred to in the statement 
of this first item in the particulars, and com¬ 
menced as followsMy respected Sir,—-In 

conformity with the Order of His Illustrious High¬ 
ness, I beg to inform your Honour, in reply to your 
petition; that, out of the sum of 9 lacs of rupees 
which belonged to the mother of your Honour, and 
which was, • at different times, deposited in the 
presence of His Highness, in charge of the respected 
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mother of His Highness, a sum of 7 lacs (A Kupees 
was, on one occasion, ap{>Ued to her use by the 
respected mother His Highness, and ,a bond was- 
thereupon given for it by His Highness, with his 
signature, under date the loth day of the month of 
January, of the year of Christ, 1846.^* The Claim¬ 
ant also produced a promissory note, dated the loLh 
of January. *846, Signed by the Nabob in favour 
of John Arathoon, for 7 lacs of Rupees, which, from 
indorsements thereon, appeared to have been satuiied 
by payments from the 1 st a fa Cutcherry, the first 
payment being of 6 lacs of Rupees on 1st of Sep¬ 
tember, 1851, and the other payment of i lac of 
Rupees, on 2Btb August, 1852. This promissory 
note was alleged by the Claimant to have been given 
by the Nabob on account of the amount alleged to be 
shown to have been borrowed by the Nabob dUt of 
moneys deposited with his mother by the Claimants 
mother. The Claimant was examined with reference 
to his knowledge of the pecuniary transactions between 
the Nabob and his mother, but all hrs knowledge was • 
derived solely from certain alleged conversations - 
with those parties; and bis evidence as to the sub¬ 
ject add effect of any conversation could not be 
relied on, as he confessed to an exceedingly defec¬ 
tive memory. 

The principal evidence as to the second item of 
the first part, namely, Rs. 1,00,000, was as follows:— 
A document, purporting to be a statement of the 
amount of loan received by the Nabob's mother from 
the Claimant’s mother to be repaid by instalmfnts 
of Rs. 2/>0Q; such amount, being i lac of Rupees. 
There Was, '^however, no evidence as ,to when, or by 
whom, the above document was written. A letter 
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from the J^ahob to his 'Deman, in which the folllow- 
j^g passage occurred “ I then caused the payment 
4 o be made, by the adding to the fund . the sum of 
two thousand rupees, on eccount of the instalment 
of M&omtasool Maalk, which my deceased mother 
used to pay, in discharge of the balances, amounting 
'to fifty-eight thousand rupees.’/ 

Th/ Claimant claimed this second item as against 
the estate of the •^Nabob, upon the ground, that he 
took possession of his motiier’s property upon her 
death, but no evidence was adduced as to the ambunt 
of such property. 

No evidence w'as given by the Claimant in support 
of the statement in the particulars as to this Second 
item, namely, that the late Nabob had promised to re¬ 
pay the sum to the Claimant, with interest at six per 
cent., by monthly instalments of .Rs. 2,000. Nor was 
any evidence adduced to show any liability on ths part 
of the late Nabobs or his estate, in re 4 pcct of the sum 
comprised in the second item ; on the contrary, the 
Claimant himself stated that he did n9t include this 
second item in the account sent in to the htafa Cut- 
cherryt because it was not the debt of the Nabob, but 

was the debt of the Nabob’s mother. 

% 

The principal evidence as to the third item of the first 
pnrt -of the claim, namely, Rs. 2,00,000, was as fol¬ 
lows ;—A document purporting to be an account of 
money deposited’by the Nabob's grandmother with the 
Nabob's mother, for the use of the Claimant, on the 
4th of September, 1841, to the amount of 2 lacs oi 
, Rupees; 'and also purporting to contain an account of 
the amount borrowed by the Nabob out of that sum, 
from time to time, between the years 1844 and 1847, 
shuw'ing the whole sum to have Been so borrowed prior 
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to /Ir/jrusl, 1847. The before-mentioned letter from 
Salar~dH Moolk which contained the following pas., 
sage 5-—“ Besides . this, a sum of 2 lacs of Rupees 
which was, one year previous to the coronation of 
His Highness,- deposited with great secrecy wi|h the 
respected mother of His Highness, by the respected 
grandmother of His Highness, namely the Nabob 
Begum Sahibs who had brought you up, and who had 
deposited it for your use like your mother, was also 
at the same time applied by His Highness to his own 
use. Documents and instalments will be caused to 
be issued to your Honour for the same. The omis¬ 
sion of this item in the account sent by your Honour 
to the Istafa Cutcherry was, it is believed, owing to 
the ignorance of your Honour respecting this matter. 

IP 

You having written your petition to His Highness, 
that His Highness has altogether forgotten your trans-. 
actions ; but sjnee a transaction of w'hich you were 
not aware has been made known to you, it is 
manifest that His Highness has not forgotten your 
transactionsi” 

’According to the evidence of the Claimant himself, 
he never knew anything about the alleged deposit of 
this spm of 2 lacs of Rupees until the . receipt of the 
last-mentioned letter in 185*), although he admitted 
he was in constant communication witH the Nabob's 
grandmother. 

In the particulars as to he first item of the second 
part, viz., Rs. 43,462, the Claimant stated, that he 
furnished an account containing this itfm to the 
Istafa Cuteherry in 1847. In the account to which, ac¬ 
cording to his evidence, the Claimant thus referred, 
there was no such item as Rs 43,462, but the Claimant 
stated that such sum was made up of a portion of an 
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{fern of the other items comprised in that account, the 
portion of an item being the sum of Rs. 25^000 and 
odd, part of a sum of Rs. 55,000, described in such 
account as *' paid to His Highness on different peca- 
sions,*' but part of which/viz., the sum of Rs. 29,000 
and odd, was stated not to have been paid by the 
Claimant, but by a’person, called Rajah Coondun Lallf 
and the other items in that account, alleged as 
making with the sum of Rs. 25,000 and odd, the 
sum of Rs. 43,462, being as follows :—** On acedunt 
of Catarya Nund Loll and others, Rs. 8,150; for the 
expenses of the feast called Eed-ool Fitus^ Rs, 1,000; 
purchasing a horse from Arathoon^ Rs. 400; pur> 
chasing two horses, Rs.. 1,000; two w'atches, with 
chains, &c., Rs. 840; composed of various kinds, 
for discharging the money of the Bond belonging to 
the Meer~i~Somany, or the Commissariat department 
of the Durbar, Rs. 1,050 ; the account of Mtller^ for 
the purchase of utensils, &c., Rs. 4,666. 8a.; for 

the purpose of sending the servants of ,His Highness 
to Ennore at night, Rs. 400." • 

With respect to the sum of Rs. 25,000 and odd, 
being, after deducting the other items from the sum 
of Rs. 43,462, the sum of Rs. 25,955. 
evidence i,was adduced, except certain statements 
of the Claimant, alleging that the sum was due 
to him. The Claimant was not able to state when or 
: for what sum, or whether any part thereof, was paid 
by him, and he did not produce any accounts, in fact 
.he admititd that he never kept any regular accounts 
• at all. With respect • to the sum of Rs. 8,150, the 
Claimant confvned bis claim to the sum of Rs 5,000, 
part thereof, and sucii sum was awarded to him by 
the judgment of the Supreme Court. With respect 
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to the next sum of Rs. i,ooo, there was no evidence 
whatsoever, except the fact of s^ch sum being in-' 
eluded in the account, and the statement of the 
Claimant that he hhd paid such sum for the Nabob, 

S' 

but the Claimant was unable to produce any*coiTO> 
borative evidence, or even to state in w'hat year such 
alleged payment had been made. * With respect to 
the next sum of Rs 400, for the purchase of a horse 
from Mr. Arathoon, the Clhiniant was unable to depose 
as to the amount he paid Arathoon* Mr. Arathoon, 
in giving evidence, -said that he had no recollection 
of the Claimant purchasing a hOrse for Rs. 400 ; but, 
upon the production of his account-book for the year 
1846, it appeared that he had in that year sold a 
horse of the Claimant for Rs. 350. The sum saf 
Rs. 350 was awarded to the Claimant by the judg- 
ment of the Supreme Court. With respect to the 
next sum of Rs. 1,000, for the purchase of two 
horses, the only evidence given was that of the 
Claimant and of Arathoon. The Claimant did not' 
recollect whether he bought the horses from Major 
Taylor, or Arathoon, nor clearly as to the price given 
by him; and Arathoon knew nothing whatsoever 
about the price, though he recollected the purchase 
of two horses from Major Taylor. With respect to 
the next two sums, of Rs. 840 and Rs. 1,050, the 
Supreme Court deemed the evidence stifficient, and 
awarded the same to the Claimant. With respect to 
the next sum, of Rs. 4,666. 8a., in addition to the 
statement of the Claimant that he had paid ‘that sum,, 
Mr. MilUr was examined, and he proved the payment 
by the Claimant of Rs. 4,000, oh account of the Nabob, 
on the lotb of May, 1847. The sum of Rs. 4,000, 
was awarded to the Claimant by the judgment of the 
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Supreme Court. With resp«ct to the next sum of 
Rs. 400 therfe was ho evidence whatsoever, except the 
fact of its being an item in the accounts 

With respect to the second item of the second 
part, viz., Rs. 70,475. 4a» 6p., the present appeal had 
no reference, as the Supreme Court, deeming the 
evidence in support thereof sufficient, awarded the 
same to the Claimants 

% 

The evidence adduced on behalf of the Governtnent 
in opposition to the claim, comprised the following 
documents, namely, a letter from Gholam Mahomed^ 
the Moonshee of the Istafa Cutcherry, to the Claimant, 
which showed that the Claimant was called upon to 
furnish a full and detailed account of the debts con- 
trd'cte^ by the Nabob through or with the Claimant, 
in lieu of the account which had then been sent in, 
and was described in such letter as an abstract ac>> 
count.” A letter from the Nabob to the managers of 
the Istafa Cutckerry, which was as followsGen¬ 
tlemen,—In answer to your letter, bearing this 
day’s date, it is written, that certainly the matter of 
Mpomtas-oot-BaAadoor, in consequence of there being 
no satisfactory documents, showing the receipts and 
balances, &c., as to afford entire satisfaction to you, 
the membe^rs have no right to obtain a speedy and 
complete settlement. Nevertheless, it appears to me 
just and proper,' that for the present the settlement of 
the money that stands payable by my deceased Auliya 
(or Highness, meaning thereby the Nabob*s mother)-^ 
that is to slay, six lacs of Rupees, which is a part of the 
money mentioned in the bond for seven lacs of Rupees 
now^ remaining* with the said Bahadi}or—^s\xoyx\6t one 
way or other, be made in the first instance, in order 
that she may not be subjected to any demand or 
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cupiipfl ifl Uic day of resurroction, wLtch in my 
pinion, nnd accordini^ to my principles, is worst hi 
all things. After this, respecting other matters of 
the said Bahadoor^ anything that is to be done in 
accordance with the rules of those gentlemen will be 
done. What more should I trouble you with ?—ilfo- 
hummud Ghous” 

It appeared that shortly after the above letter, 
and in consequence thereof, the sum of six lacs 
of Rupees was paid by the Istafa Cutcherry to the 
creditors of the Claimant, and an indorsement of 
such payment made on the promissory note as 
hereinbefore mentioned. The terms of the above 
letter were directly opposed to the allegations of 
the Claimant as to the promissory note having 
been given by the Nabob in respect of moneys. 
borrowed by bfm out of the nine lacs of Rupees, 
alleged to have^ been deposited by tbe Claimant's 
mother with the Nahob*s mother. A letter from 
Ckolam Makomed to the Claimant, reproaching him 
(or his negiigence, and requesting him immediately 
to send in his accounts and notes of hand : and another 
letter |rom Gholam Mahomed to the Claimant, stating 
that no answer had been received to his previous 
letter of the 4th of September^ and pressing for the 
accounts, in order that they might be submitted to 
the Nabebt were also produced. 

The claim was heard before Sir Adam Biiilestony • 
the Officiating Chief Justice, in the months of JunCy 
Siplomher^ and October^ r86o; and on the 14th ol 
l^esembeTf 1860, that Judge pronounced judgment' 
and passed an Order thereon. By such Order 
and judgment the Supreme Cooif disallowed the 
arboia ol the itent eompriaed in tbe first part of 
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the Claimant^ parttculara, with coats; and wttb 
respedt th the aecond part of such particulars, the 
Court awarded to the Claimant the seireral sums 
of Rs. 70,475. 4a. 6p., Rs. 5,000, Rs. 350, 
Rs. 840, Rs. 1,050, and Rs. 4,000, and interest and 
costs«^of and incident thereto, and disallowed tlfe 
residue of the clalih to tlie items in such second p^rt, 
with costs. • 

The Claimant being dissatisfied with the Order and 
judgment of the Supreme Court, obtained leave to 
appeal to Her Majesty in Council against so much 
thereof as did not allow to him the moneys and in- 
terest claimed in his particulars, over and above the 
sums and interest mentioned as allowed in the Order 
and judgment (save only as to the sum of Rs. 3,150, 
paid by the Istafa Cutcherry^ as admitted by the 
claimant, and his costs thereof), and also against so 
much of the Order and judgment as directed the 
payment - by him of such costs, as ^ in that Order 
mentioned. 

Before any proceedings were taken in the appeal, 
Gkoolam Moortoozak Khan Bahadoor^ died, having 
by his Will appointed George Gilbert Keble Riohhrd^ 
son and James Scott Savery Richardson, two of his 
executors thereof, who, on the 24th of April, 1862, 
proved the same in the Supreme Court at Madras. 
By all Order in Council, dated the 3rd of February, 
1863, the appeal was revived, and leave was given 
to them, as executors, to prosecute the appeal, which 
was accordingly done. 

In support of the appeal, the Appellants by thetr 
case contended, that the judgment of the Supresee 
Court at Madras was erroneous. 

First, as the Government were bound by the 
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admission of the late Nabobt that he was indebted to 
the Claimant for the amounts claimed for rhoney 
advanced to and paid on account of the Nabob. 

Second, that there was sufficient evidence to show 
that the sums in question were advanced and paid 
on account of the Claimant; and 

Third, that the Supreme Court ought not in equity 
to have ordered the Claimant to pay the Respondents 
the costs of appearing and opposing his claim at 
the hearing. 


The Government submitted, tt at the Order and 
judgment was right— 

First, as respected the first and third items of the 
first patt, that there was no trustworthy evidence of 
the Claimant's mother having made the alleged de¬ 
posits with the Nabob's mother, and that the mean^, aiTd 
the conduct of the Claimant's mother, so far as the 
same appeared in evidence, were opposed to .the sup¬ 
position of such deposit having been made. 

Second, that with regard to the second item of the 
first part, there is no trustworthy evidence of the 
Nabob's grandmother having made the alleged de¬ 
posit with the Nabob's mother, and that the conduct 
of the Nabob's grandmother was opposed^ to the sup¬ 
position of such deposit having been made. 

Third with regard to the items of the«first part, 
that even if the alleged deposits by the Claimant's 
mother and the Nabob's grandmother tvith the Nabob's' 
mother were in fact 'nade, it was not proved that the 
Nabob borrowed, or appropriated to his own use, the 
sums so deposited, or any of them. * 

Fourth, as respected all the items of the first part, 
even if the’ moneys were, in fact, deposited, and the 
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Nabob did actually borrow or appropriate the same 
• » 

his own use, the claim of the former Appellant in re* 

t 

spect thereof^ was not such a claim as could be allowed, 
consistently with the provisions of Act, No. XXX. of 
1858, under which the claim was preferred. 

FiffA^ as respected the sums and portions of sums 
comprised in the first item of the second part, which 
were disallowed by the judgment appealed from, 
that there was not sufficient evidence to prove that 
such sums, or portions of sums, were justly and fairly 
due to the former Appellant from the Nabob ab the 
time of his death ; and 

Lastly, that the parts of the Order appealed against 
were in accordance with the probabilities of the^ case, 
and no other Order with respect to the subject-matter 
of^the appeal would have been Warranted by the 
evidence adduced in the case. 
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Sir Hugh Cairns^ Q. C., and Mr. Ayrton^ were 
heard for the Appellants. 

At the conclusion of their argument, their Lord- 
ships, without-calling upon • 

The Solicitor-General fSir /?. Palmer)^ Mr. 
Forsyth Q. C., and Mr. fV. H. Melvilli 
who appeared for the Government, 


directed the* case to stand over. 

, After consideration, judgment was now delivered by 

The Right Horn. Lord Kingsdown. 

This case stood over after the Appellant’s Counsel 
had been heard, in order that their Lordships might 
have an opportunity of examining the evidence on 
which the questions raised by the appeal depend. 
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iM|9^ They have accordingly done so, and having considereii 
Qnooum „ carefully, and fully weighed the arguments'advanced 
^*KRiw**** original Appellant, in the coursh 

BAUADoofl of which everything tiiat can be found in the record 
Tub favourable to his case, was well connected and 

Gc^Bit* arranged, they have come to the conclusion t^t the 

appeal cannot be supported. 

It is brought against an Order of the Supreme 
Court of disallowing some, while it allowed 

other items of a claim preferred by Ghoolam Moor^ 
to&zqh Khan Bahadoor, the deceased Appellant, under 
the Act passed in 1S58, by the then Legislative 
Council of India, i or ihe administration of the estate 
and for the payment of the debts of the last Na6o6 
of the Carnatic. 

The claim was made under the 14th section of the 
Act, No. XXX. of 1858. By that and the subsequent 
sections it is provided, that any person claiming to 
be a creditor of the late Nahoh, who shall file a decla¬ 
ration stating that he is willing to receive in full 
discharge of all his claims against the Nabob, or his 

estate, such amount as the Supreme Court shall 
% 

award under the provisions of that Act, shall be en¬ 
titled to have his claim investigated in a summary 
way, and to receive the amount awarded out of the 
assets of the late Nabob, in the bands of the Receiver 
appointed under the Act, if these shall be sufficient 
for the purpose; and if they shall be insufficient, out 
of the Public Treasury. The CourtJ however, in the 
exercise of this summary jurisdiction, is by the 22nd 
section forbidden to allow to any Claimant, in respedt 
to money lent or advanced, any larger sum* than the. 
amount wMch shall be proved to have been actually 
Advanced to or for the late Nahb, with *simple interest 
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tliereon, not exceeding the rate of six per centofn iS$3- 
per annum*; or to any Claimant in respect of goods tSflo^n 
supplied, or of any other matters, any larger sum than 
the 9/nount shall be proved to have been the fair and Bahaooo* 
actual value theredPat the time when the debt was Ta*' 
incurred, with simple interest, not exceeding the rate 
aforesaid, if the Court shall consider the Claimant 
entitled to interest. It would seem, therefore, that 
tke Act not only limits tlie extraordinary remedy 
which it gives to certain defined classes of debt, but 
throws upon the Claimant more than the ordinary 
burden of proof, compelling the holder of any written' 
acknowledgment, or security, to prove the actual con¬ 
sideration for it; and those claiming the price of 
good? delivered, to prove the fair and actual value of 
them. ■ 

The late Appellant, who was a kinsman of the 
Nabobs and was always on terms of intimacy with him, 
appears to have been an extravagant, and, for many 
years, a needy person. In 1843, step, 

most unusual, as we understand, for a person of his 
rank, of passing through the Insolvent Court. In 
1851, on thq occasion of making a final settlement 
with his creditors, he was assisted by the issue, by 
the ^Nabobs of sum securities, known as the Istafa 
Cuickerry Bonds, to the extent of seven lacs of Rupees. 

‘These Bonds wtere handed over to creditors of the 
late Appellant; they have been since paid, and are 
not now in question. It is said on the part of the 
Appellant that they were given in part]discharge of a 
large debt due from the Nabob^ but that this paymctit 
left other demands still unsatisfied, which are the 
subject of the present proceedings. 

The principal item now in controretsy, is founded 
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upon moneys said to have been placed by the motheC 
of the late Appellant in the hands of the mother of 
the Nabob ; three lacs by way of loan, two lacs by way 
of deposit in trust for the late Appellant. ^ 

For these sums it is not pretended that the Nabob 
was originally liable, but it is staled, that he received 
them from his mother, and thereby became liable for 
them, and. acknowledged his liability. The debt of 
seven lacs of Rupees w&s said also to have consisted 
mainly of moneys advanced in the same way by the 
mother of the Nabob, and secured by his promissory 
note. 

The 'Story told on behalf of the late Appellant seems 
to their Lordships full of the grossest improbabilities. 
It is highly improbable that his mother, who appeals 
to have been in the receipt of a small pension only, 
should have had the means of advancing, as she is 
said to have d6ne, no less than ten lac^ of Rupees to 
the mother of the Nabob, especially within the short 
period within which these sums are alleged to have 

t 

been advanced. It is equally improbable that these 
advances, is in fact made by the late Appellant|s 
mother should have been made, as they are alleged 
to have been, without his knowledge. If these sums 
were really due, it is scarcely to be credited that the 
claim for them , should not have been prosecuted 
in 1848, when the account was sent in to the Istafa^ 
Cutcherry,-^an. account, it is to be .observed, in which 
written documents not now produced are referred to 
as vouchers for some of the items. Again, ^t is most 
improbable that the grandmother, of the should 

have deposited two lacs of Rupees wkb the Nabob's 
mother as a provision for the late Appellant, and that 
Dp communication should for several years have been 
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made' to* him upon the subject. Yet there is no 1863. 
•trustworthy evidence to explain any of these im- Gho^m 

' ’probabilities, or to support the ingenious theories' ^°k*han*^** 
suggested at the Bar. The promissory note for seven Bahadoor 
lacs^oi Rupees, part of these alleged advances, is not Tub 

• . GOVSITN* 

given to the la'dy who is said to have made the mbnt. 
advances, but no Arathoon, who appears to have been 
engaged in other pecuniary transactions with the 
Nabob. No reliance can, in their Lorclsi)ips^ judg¬ 
ment, be placed on the letters alleged to have^ been 
written by or by the direction of the Nabob admitting 
the late Appellant’s claims, or upon the extracts 
alleged to have been made from the Nabob's accounts. 

The letter of the 26th of Aprily 1848, in their Lord- 
ships’ opinion, bears upon the face of it palpable marks 
of^h^ving been concocted for the mere purpose of sus¬ 
taining the late Appellant’s claims, and cannot be 
relied upon to support them ; and if this document 
be fabricated, the fabrication is all but fatal to the 
Appellant’s case. Beyond this, it is plain upon the 

evidence, that the Istafa Cutcherry disputed the late 

% 

Appellant’s claims. He was called upon for accounts 
and particulars. He rendered none, and did not pro¬ 
secute his claim in the lifetime of the Nabob, More¬ 
over, the evidence shows that the late Appellant for 
somd time %it least acted as agent for the Nabob, and 
was in receipt of moneys on his account, and there is 
'no proof of these moneys having been fully accounted 
for by him. The ir Lordships are satisfied that the 
Court below was quite right in holding that no sufH- 
' cient evidence had been offered in support of this 
charge. 

Nor have they been able to satisfy themselves that 
any of the smaller items which have been disallowed 

IX—6'^ 
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on tlie'second part of the claim ought to haviC been 

allowed. It is unnecessary to consider whether some 

of the items disallowed, if satisfactorily proved, would • 

have constituted debts recoverable under the 14th 

section of the Act, becuase their Lordships think that 

they are not proved. It is not the course of *this 

Committee -to disturb the finding of the Courts below 

upon mere issues of fact, unless it is clearly satisfied 

that there has been some miscarriage, either in the 

reception or in the appreciation of evidence. In cases 

that turn upon the credibility of the testimony given, 

it is disposed to defer to the judgment of those 

who, with the advantage of ocal experience, have 
% 

had the means of seeing witnesses under exami¬ 
nation, and of inspecting the original documents* 
Their Lordsliips also feel that in the exercise of ^this 
Statutory and peculiar jurisdiction, the Court below 
was almost bound to insist on the utmost strictness 

a 

of proof. For it needs but little knowledge of human 
nature, as it exists in India, to see that a scheme 
involving the payment out of the public Treasury of 
the debts of a native Prince, who seems to have lived 
and died in a state of chronic insolvency, was caU 
culated to bring forth a host of Claimants not likely 
to be very scrupulous, either in the statement of 
their demands, or in the manufacture of evidence to 
support them. And, it is obvious that the Govern¬ 
ment which has thus undertaken to pafy the debts of< 
the Nabob, must be without many of the means which 
an ordinary representative of a deceased person would 
have of resisting claims, either wholly fals^ or dis¬ 
honestly swollen. 

lipon the whole case their Lordships are unable to 
see any sufficient ground for disturbing the judgment 
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,of the Court below, and they must, therefore, humbly 1863. 

• .recommend to Her Majesty that this appeal be dis. gh^olam 
missed, with costs. Mo^toosa 

• V AS A 


Rajah Lelanund Sing 


... Appellant^ 


Moortoozah 
Khan 
Bah adoor 

Th» 

Govsrn- 

MBNT. 


AND 


The Government of Bengal, Kal-.v • 

' LYPERSHAD (Ghatwal), the son and _ . , j 

, . , , •Respondents? 

heir of Bikrum SiNGH, deceased, ^ 

and Gooman Singh ... ...' 


Q^appeat from the Sudder Dewanny Adawlut at 

Calcutta. 


In this case the appeal was brought from such part of 26th, a7th, & 
a decree of the Sudder Dewanny Adawlut^ dated the 29th aSth Nov., 
of Februaryf i860, as did not award tg the Appellant, » "‘f 

‘ • j 1 Tn® SwiWfr 

the wastlat, or mesne profits, of certain Ghatwallyiainds Devanny, 

released from assessment by such decree. The decree 

in question . was made in a suit instituted by the 

^ • * Special Com* 

imssioners, 

0 Present: Members of the judicial Commitiee,--’lYi9 Right onderiReH. 

Hdn, Lord Chelmsford, the Right Hon. the Lord Justice Knight Vn're! 

Bruce, and the Right Hon. Sir John Taylor Coleridge. samptionsuits 

' have iurisdlc* 

AssessorSf—The Right Hon. Sir Lawrence Peel, and the Right tion in a sum- 

Hon. Sir James W. Colvile. mary wayto 

direct pay. 
ment Of 

* eiasttai, or 

mesne profits, of lands taken possession of by Government for reaamp- 
tion, to the party entitled to the same, upon a decree declaring the lands 
not liable to assessment. 

If the . Court is not satbfied with the title of the party claimitf the 
wasilat, the proper course to pursue is to direct inquiries to find the 
party entitled. 
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Bengal Governnje»t to resume and assess* ceirtair 
QhatwaUy lands, The lands; consisted of thirteen ' 
mouzahs^ situate in the Pergunnah^ Wusluh and Ma* 
halat Khurruckpore^ in the Zemindary of Khurruckpore^ 
to which the Appellant, as heir of his father, the /late 
Rajah Bidanund Sing, succeeded as Zemindar ; and 
were held of that Zemindary by the Ghatmals, for the 
protection of the ZemindaPs other lands, by guard¬ 
ing the ghats, or passes, in the neighbouring mountains 
from t;he invasions of Hill men and robbers. A de¬ 
cree, in the first instance, was made in the suit in 
favour of Government by the Special Deputy Col¬ 
lector, which decree was reversed on appeal by the 
Zillah Judge, exercising the powers of a Special 
Commissioner of Government under Ben. Reg. III. 
of 1828. The decision of the Zillah Judge was, in 
its turn, reversed, and the decision of the Deputy Col¬ 
lector substantially restored by the Officiating Judge 
of the Sudder Dewanny Adawlut, exercising the powers 
of a Special Commissioner under that Regulation. 
Subsequently, decree was made by Heir Majesty in 
Council in an analogous case (fl) wholly inconsistent 
with the decree in the present case, and in con- 
.sequence thereof the Sudder Dewanny' Adawlut by 
three of its Judges, also exercising the powers of 
Special Commissioners, upon a petition for review, 
pronounced a final decree, a part of which -was 
now appealed from, and by such decree it was de¬ 
clared, that the resumption and assessment of the 
lands in question was illegal and the relinq^ui.shment 
thereof by Government ordered. The Court, how- 


(tf) Raja Lelanund Sing Bahadoor The* Government of 
Bengal, 6 Mopre’s Ind. App. Cases, 101, where the nature and 
tenure of Ghatwally is fully described. 
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ever, refused to decide on the right of the Appellant, 
as Zemindar, to have from the Government the 
wasilal, or mesne profits, of the lands in question, 
being a portion of his Zemindary, after the re¬ 
sumption and during^ the long period they were in 
the possession of the Government, or of the other 
parties with whotp the Government made a temporary 
settlement thereof. 
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By the Order made in t^e appeal of Raja Lela- 
nund Sing Bahadoor v. The Government of Bengal, (a), 
known as suit, No. 2,045, their Lordships reversed 
the decree in that suit made by the Special Commis¬ 
sioner, and declared that the Ghatwally lands in 
that suit were not within the meaning of cl. 4, 
sec. 8, Reg. 1 . of 1793, as included in allowances 
mfiil^to the Zemindar for Police establishments; but 
• that they formed a part of the Zemindary of Khur- 
ruckpore, and were included in the Permanent Settle¬ 
ment for that Zemindary, and covered by the Jumma 
.assessed upon it. 

In consequence of that decision the Appellant^ on 
the 9th of July, 1856, presented a petition in another 
resumption suit, which, with many others relating to 
the same subject and in the same Zemindary, had 
been instituted by the Government, to the Special 
Cotnmissioner of Calcutta, stating the judgment of 
the Lords of the Judicial Committee in the above 
appeal, submitting that the two cases were similar, 
and that the decree ought to be the same in 
Loth, an^ praying that an order might be made 
' admitting a review of the judgment and decree of the 
Special Commissioner made on the 14th of August, 
1851, in the present suit. This petition, although it 

(<i) 6 Moore’s Ind. App. Cases, 132. 
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had special reference to the present appeal, appHefl 
also to eighty-two other cases in which the Govern¬ 
ment had sued to resume Ghatwally lands within 
that ZeminJary, and had obtained decrees in its favour. 
The Ghatwals were not represented by Vakeels'helore 
the Commissioners. 

The hearing of the petition for review took place 
on the 39111 of February, i860, before Messrs. T. 
Raikes, C. Binny Trev(»^, vmd E. Alexander Samuels, 
three of the Judges of the Sudder Dewanny Adawlul, 
acting as Special Commissioners, when they pro¬ 
nounced judgment, granting a review of the judgment 
complained of, as well as that passed by the Court, 
sitting as Special Commissioners, in the eighty-three, 
and two ether cases specified, but they decliiigji'to 
decide the question of the Appellant's right to the 
wasilal, or mesne profits, as being beyond their juris¬ 
diction, the Gkctiwals not being represented by Vakeels, 
and refused to make any Order in respect of a sum 
of money paid by the Zemindar to the Government.- 
The material part of this decision will be found in 
the judgment of their Lordships on this appeal {a). 

The Appellant presented a petition for leave to 
appeal to Her Majesty in Council, from so much of 
his decree as was adverse to the claim o( the Appel¬ 
lant, to the wasilat, and possession of the mouzahs 
in question. 

On the 7th of February, 1861, an Order was made 
by the Sudder Dewanny Adawlul, upon the petition 
of the Appellant, directing that the names*of Rally *, 
pershad, Ghaiwal (son of Bikrum Sing), and Gooman 
Singh, a purciiaser, should be inserted as Respon¬ 
dents. with the Bengal Government; such insertion 


(a) Post, pp, 487-8. 
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wias accorc^ingly* madC) and subsequently the appea I 
'vas admitted. 

fi 

.The Governinent of Bengal alone appeared before 
the Privy Council to support the decision of the 
Special Commissioners. 

Mr.’ Rolt^ Q, Cvf-and Mr. Leith ^ for the Appellant 
argued. 
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First, that the moneahs in respect of which the 
wasilat accrued, were a portion of the Zemindary 
of the Appellant, for which '*the revenue had been 
and still was under the Permanent Settlement ^aid 
to Government by him, or those through whom he 
claimed title as Zemindar, and consequently any 
mesne profits received by the Government in respect 
of the mouzahs ought to have been paid over to him 
the !?tppel]ant as Zemindar, 

Second, that as to that portion of the izasilat which 
was paid out of the Government Treasury to the 
Appellant under a former decree in his favour, the^ 
same having been subsequently deposited by him 
with the Government under protest to ab\de the result 
of the litigation as to the resumption of the lands 
themselves by Government, the same ought to have 
been refunded.to the Appellant, as a matter of course, 
on the final decision in his favour. 

Third, thdt even as between the Zemindar and the 
GhatmalSf the Court below had jurisdiction to deter¬ 
mine any question of right as to the mesne profits, 
regard being had to the powers formerly exercised by 
the ordinary Courts of Judicature in like cases under 
fcl. I, sec. 31, Ben. Reg. II. of 1819, to grant redress 
in any casein which the Revenue authorities should 
violate the righ ts secured to z,\Zemindar by the Per- 
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manent Settlement, and with reference to the 'powers 
of Special Commissi6ners, appointed under Ben. Reg. 
III. of 1828, section 2, for the final determination 0*f 
like cases, in place of the ordinary Courts, whose 
powers are by such Regulation expressly taken ^away, 
and the decree of such Special Commissioners made 
final; and further that it there was any defect of par¬ 
ties, by reason of the Ghatwal not appearing by Vakeel^ 
on the hearing on the petition for review the Court 
might have ordered such defect to be'remedied, and, if 
necessary, might have postponed the hearing for that 
purpose, so that complete justice might have been 
done in that suit. 


The Attorney General (Sir /?. Palmer) t Mr, 
Forsythf Q. C., and Mr. W, H. Melville for the 
Bengal Government. • 

Contended, first, that the right to demand pay-' 
ment of the v^asilat and interest thereon from the 
Government Treasury was in the Ghatwal^ if in any 
one, as the Ghatwal was in possession of the lands, 
in question at the time of the institution of the re¬ 
sumption proceedings, and he had paid into the 
Government Treasury the principal sum claimed by 
the Appellant, the Zemindar^ and that there was 
nothing to show that, independently of those pro> 
ceedings, such possession could have been interfered 
with, and 

' ♦ • 
Secondly. That no claim was made to the wasilat 

before the Special Commissioners on the part of any 

person other than the Appellant, and, theryefore, the 

Court below could not properly have adjudicated 

upon the claim to tiie wasilat between the Ghatwal 

and the Zemindar- 
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• Their Lordships’ judgment was delivered by 

* • • 

The Right Hon. the Lord Justice Knight BrucE. 

The appeal in this case is by the Zemindar of 
KhurVuckpore^ from^a portion of a decree pronounced 
in the year i860, by three Judges of the Sudder 
Dewanny Adawlut'al Calcutta^ acting as Special Com¬ 
missioners under Regulation III. of 1828. The Go¬ 
vernment of Bengal, the only* party besides that has 
(whether both or either of the other Respondents,* or 
nominal Respondents, could or could not have) ap¬ 
peared here is content with the decree, has submitted 
to it, and desires to support it as it stands. 

The matter arose thus :—Some years before the 
yer^;^55, the Government of Bengal claimed a right 
to resume or reassess lands of considerable extent 
and value within the Zemindary of Khurruckpore in 
the possession of various Ghatwals, who*held them by 
Ghatwally tenure under the Zemindar. The claim 
was enforced by the Government, though ppposed on 
the part of the Zemindar^ and for some time^ at led&t 
on the part of some, if not all, of the Ghatwals. 
There was a great and complicated mass of litigation 
upon the subject before various Tribunals, with various 
success; soipetimes one party gaining a decision, 
sometimes another. The suits were numerous. At 
last the Zemindar brought one of them by appeal 
before Her Majesty in Council, and upon that appeal 
{Raja Lelaniind Singh Bahadoor v. The Government of 
Bengal) the Judicial Committee, in 1855, decided 
.against the Bengal Government on grounds fatal in 
principal to its. entire claim of resumption and re¬ 
assessment as to all the Ghatwally lands. The deci- 
sjon was in the same year sanctioned by Her . Majesty. 

IX--63 
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The case, with the judgment delivered here by Lord' 
Kingsdown on the part of the Judicial Committee, is ’ 
r^'ported in Mr. Moore*s Sixth volume of “ Reports 
of Indian Appeals,’^ p. loi, a report to which ^heir 
Lordships refer, and which has, during the argument 
on the present appeal, been cited more than once. 
This decision the Bengal Government, or the Special 
Commissioners, determined very properly to consider 
binding as to all the Ghatwaliy lands that had been 
resumed, or reassessed, and the invalidity of the re* 
sumption and reassessment from the beginning may 
be treated as now established. But there remained 
a material question—the question as to the right to 
recover from the Bengal Government the large sums 
which, as rents, or profits, they had wrongfullj-^or 
erroneously, by means of the invalid resumption, or 
reassessment obtained from the Ghatwals. The 
Government had latterly not disputed, nor does dis* 
pute, its liability to make good this amount with 
interest to so\ne person or persons, but for some years 
has, in consequence of the decision of 1855, consi¬ 
dered itself as owing the amount with interest to or 
holding it for some person, or persons. After the 
judgment of 1855, the Zemindar institued, or conti¬ 
nued a proceeding before the Judges of Iche Sudder 
Dewanny Adawluty as Special Commissioners, for the 
purpose of obtaining the benefit of that judgment, 
and payment of the principal and interest of the sums 
which in respect of the lands or part of the lands the 
Government had wrongfuUy or erroneously receivedw 
This proceeding was brought to a hearing in i860, 
and upon it the Judges made the decree now under 
partial appeal as already stated. The material portion 
4^ it is as follows : The Government Pleader argues 
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that it is* nowhere contended that these lands when 
tesumed were not in the possession of the Ghaiwals, 
who paid, in some instances, a small quit-rent to the 
Zemindar^ and in others, nothing at all; but they were 
bound in either case to render certain public services, 
as the conditions of holding their tenures. That, as 
the services of the Ghatwals were excused during the 
resumption of their lands, they might, with some 
reason, claim a-refund of the past collections on the 
release of the lands, minus the value of the services 
they would have performed if no resumption had 
taken place; that the landlord cannot, however, 
under any circumstances, be entitled to this refund; 
that, moreover, the Ghatwals themselves have raised 
no claim for refund, and are not represented before 
th^P^ourt; and as the Zemindar has paid no thing, 
he has no right to demand the wasilat. It appears 
to us that, under the circumstances thus dis¬ 
closed in the statements of the parties before us, 
the applications for a review of the several Judgments 
passed, by this Court, as Special Commissioner, at 
different times in the eighty-three cases now -under 
consideration, should be granted ; and, as the only 
point for determination is the applicability of the 
decision passed by the Privy Council on the 13th of 
August 18^5, in cases No. 3,045, to the cases now 
before us, and that point is conceded by the Govern¬ 
ment, who has also intimated to us, through the 
Government Pleader, that out of deference to the 
decision of the High Court of appeal, the lands have 
’ been already restored to the Ghatwals^ it seems to 
us unnecessary to postpone judgment in these cases. 
On the authority, then, of the Privy CounciPs 
decree, and for the reasons set forth therein we 
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reverse the decision passed in the several 'cases 
brought up for revision before us, and direct that* 
the resumed lands be released from assessment. 
As to the wasilaty which has been taken by the 
Government from the parties in possession, if* the 
contest before us was confined to the simple question 
whether the Government was liable or not to the 

I 

Zemindar for the amount, we should have no hesita¬ 
tion in declaring, that as the Governmerrt Officers are 
held, to have had no valid ground for the proceedings 
under which they resumed and assessed the .lands 
dispensing with the services previously rendered by 
the Ghatwalsy and not showing that any expenditure 
w'as made for the employment of others in their place 
and vocation, so they cannot be allowed to appro¬ 
priate these collections for the benefit of ihe ^fate, 
on the grounds and assignments set up by the Govern¬ 
ment Pleader jn this case. But the contest is not 
confined to this question, but involves the rights of 
the Applicant and others, the Ghatwals not now 

before the Court, whose rights are altogether. denied 
( 

by the Zemindar to receive the refund. Now, primd 
facigy the fright to receive the sums cellected, with 
deductions for quit-rent due to the Z emindaVy is with 
the GhatwalSy and not with the Applicant before us. 
But, he that as it may, it is not within the fcompelency 
of this Court, acting as Special Commissioners, -under 

I 

Reg. III. of 1828, sec. 3, summarily to determine a 
question of disputed private right of this nature, the 
more especially when one of the parties interested has 
not appeared before us, and is probably ignorant that 
such a question would be mooted in these proceedings. 
.vSuch .question .must be left to be decided by the 
regular Civil Courts of the country. It is only 
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necessary* to Add, that as the resumption proceedings 
Wave been determined to be contrary to law,.we award 
to the Zemindar the entire costs of these proceedings 
in the resumption Courts, with interest thereon, from 
the (iate on which he filed his application for review of 
their judgment. Copy of this Order to be filed in the 
other twenty-two cases, to which it equally applies.'^ 

The Zemindar complains here of the omission to 
decide as to the right to the fund, which, as has already 
been mentioned, the Government did not then and 
does not now claim to retain for its ownuse, * and 
contends that it ought to have been wholly adjudged 
to him. The Bengal- Government, on the contrary, 
supports the title or alleged title of the Ghatwals^ or 
their representatives, to receive back the money which 
w^Wmduly, or in an improper manner, taken from 
them. To this appeal one Ghatwal and a purchaser 
from him have been added, at least nominally, as 
parties Respondents. Neither of them, however, Has 
appeared here, nor are their Lordships convinced that 
without the consent of the Zemindar^ isither of them 
would have been allowed to appear as a Resporfdent 
on this appeal. 

Part of tke fund claimed was, during a period of 
temporary success on the Zemindar's part against 
the* GoveVnment, paid to the Zemindar under an 
■express liability to pay it back if there should be a 
subsequent decision against him, as there was, and 
he paid it back, and with regard to this portion of 
the fund claimed it has been, in an especial manner, 
strongly urged for him that it ought clearly to be 
now restored to him, whatever ^may be done as to 
the rest. Their Lordships, however, considering 
the circumstances in which the amount received by 
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him came to his hands and left them &gam, are 
of opinion that both portions of the fund ought tb 
be dealt with on one and the same principle. Their 
Lordships are also of opinion, that the Judges who 
pronounced the decision now under appeal, though 
acting as Special Commissioners, had, from the 
nature of the subject, jurisdiction to direct payment 
of the whole money in dispute, ^ with interest, to 
the person or persons entitled; that jurisdiction 
their admitted power of * deciding as to the correct¬ 
ness or incorrectness of the resumption appears to 
us to have included. The Judges, therefore, who 
made the decree of 1860, should, in their Lord- 
ships’ view of the matter, have not been silent as 
to the title to the money, but have declared and 
acted on it, if able, from the materials and pafcies 
before them to do so, or if not so able, have directed 
an inquiry to ascertain the person or persons entitled. 
Now, the Ghatwals were not represented, or were 
imperfectly represented, before the Court, when the 
decree of i860, was made, and their Lordships from 
the* materials before them are not satisfied that a 
portion at least of the fund does not belong to the 
Ghaiwais from whom it was received, or their repre¬ 
sentatives. In using these expressions their Lordships 
treat the controversy as extending to all* the sums 
received by the Government under the resumption or 
reassessment, though their conclusion would be sub¬ 
stantially the same if it were \reated as confined to 
the fund strictly subject specifically to the particular 

t 

proceeding in which the Order of 1855, or the decree 
of x86o was made. That a portion of the fund 
belongs to the Zemindar their Lordships think highly 
probable, if on account only of his quit-rent or 
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quit-rents, fallen into arrear, but possibly also be may 
have a just* claim on more than this portion, or even 
the whole fund, in respect of services which the 
Ghat-j^als were, or had been, under an obligation to 
perform, and havefrom any cause whatever, not 
performed. Subject to that deduction, or those deduc¬ 
tions, as the case may be, in favour of the Zemindar^ 
there appears to their Lordships a title fit to be con¬ 
sidered to the whole fund in the Ghatwals who were 
in the actual enjoyment of the lands, or their repre¬ 
sentatives. But their Lordships are of opinion, that 
they have not, and that in i860, the Judges of the 
Sudder Dewanny Adawlut^ (the Special Commissioii6rs) 
had not before them, sufficient materials to enable 
tht«^ to direct safely, or without hazard to justice, 
the payment, apportionment, or distribution of the 
fund or any part of it, and that accordingly the 
decree of i860, should be added to, and that it should 
be declared that the Special Commissioners, the 
Judges of the Sudder Dewanny Adawlutt had and 
have jurisdiction to decide upon the true title to^the 
fvnds in question upon this appeal, and to direct the 
payment and, disposition of those funds, with interest, 
accordingly, but that, at the hearing on which the 
decree under appeal was made, it did not sufficiently 
appear who was or were the person, or persons, justly 
entitled to the’money, and that an inquiry ought to 
have been directed by the Court on that subject; and 
that with this declaration the case should be remitted 
to Indidi in order to be further dealt with by the 
Special Commissioners on that footing. We conceive 
that the Government ought to pay tlie costs of this 
appeal. Their Lordships will humbly advise Her 
Majesty accordingly. 
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Khajah Mohamed Gouhur Ali Khan, Appe ^ ant ^ 

AND 

Ashrufoonissa, Khajah Wahed'" 

HossE^N Khan and Wajed Hos- 

SEiN Khan, heirs o( Khajah 

Burkutoollah Khan, and Kha- \ Respondents^ 

JAH Hoobeboollah Khan, heir- 

at-law of the late Khajah Wahed 

Ali Khan, deceased ... 


On appeal from the Sudder Dewanny Adawlui at 


Calcutta 


15th & x6th 
July. • 
1863. 


In an action 
of ejectment 
to recover real 
estate, the 
Plaintiffs 
claimed as 
heirs. The 
issue directed 
by the Court 
was, whether 
the party in 
possession, 
under a 
decree made 


This appeal was brought from a decree of the 
Sudder Dewanny Adawlut at Calcutta, by which that 
Court decreed to the Respondents ten shares of the 
real estate of Ibrahim Khan, otherwise called Newab 
Jan, 

Khajah Burkutoollah Khan and Khajah Wahed Alt 

1, ^ 

• Present : Members of the Judicial Committee ,—The Right 
Hon. Lord Kingsdown, the Right Hon the Lord Justice Knight 
Bruce, and the Right Hon. the Lord Justice Turner. * 

Assessors ,— The Right Hon. Sir Lawrence Peel. 


in a summary 

suit, pursuant to the Act, No. XIX, of 1841, was legitimate- In such 
circumstances held, that as the title of the Plaintiffs depended upon 
the illegitimacy of the Defendant, the were bound to prove by sufBcient 
general evidence, their heirship, in order to throw upon the Defendant 
the onus of proving his legitimacy. 

The evidence upon that issue being unsatisfactory, the case was 
remitted to India for further proof. 

It is the duty of a Judge in India trying a suit to state iq his 

t udgment, the grounds upon which he has arrived at the conclusion he 
las formed upon the evidence; and not simply to state, in a general 
manner, that a party was entitled, as such a course does not afford the 
appellate Court the assistance it is bound to expect from the Court below. 
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Khan Were the uterine brothers of one Kkajah Aboo 
Mahomed Khan, who was the father of Ibrahim Khan, 
and who, besides Ibrahim, had another son, called 
Wuseer yan, otherwise called Abdool Kadir Khan, who, 
with Burkutoollah Khan,SLTi 6 H'ajed Alt ATAaw, were the 
heirs of Ibrahim Khan, and entitled to the shares of his 
estate which was decreed to the Respondents, if it 
was established that Wuseer yan died without leaving 
legitimate issue. The Appellant alleged that he was 
the lawful son of Wuseer yan by Mussumat Alaru^hee. 
The..Respondents denied that such was the case, and 
the only question in the appeal was, whether the 
Appellant had made * out his alleged heirship by 
satisfactory evidence. 

The circumstances of the case were these : — 
istvitkuioollah Khan and "Wa^ed Alt Khan Aboo 
. Mahomed Khan, were the sons, by different mothers, 
of Bhahadour Beg Khan, a Mahomedan of wealth 
and high position ; and on his death, his property was 
divided between the three sons as his heirs. Aboo 
Mahomed Khan had two son?— Ibrahitd Khan and 
Wuseer yan, Ibrahim Khan were married, during his 
father’s lifetime, to Khudijah Begum. Wuseer yan, 
the other son, as it w'as alleged by the Respondents, 
was of weak intellect from his birth, a cripple and 
impotent, and never married. 

in the year 1840, Aboo Mahomed Khan died, leaving 
surviving his widow, Fatimatoonnissa, Ibrahim Khan, 

' and a daughter named Soorut Begum, who become 
entitled to his property in certain proportions, and 
wh », on the 6ih Maugh, 1350 (1843), executed a 

Tukseemnama, or deed of partition, by which Ibrahim 

% 

Khan took nine anna, the widow two, and Soorut 
Begum four anna shares; and they enjoyed the property 
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accordingly until the death of Soorut Begum, whb died 
childle?s, in 1848, when a fresh partition was made 
between Ibrahim Khan and Fatimatoonnissa^ who held 
possession until Ibrahim Khan's death, in May, 1850, 
and, upon his death,the right to the property derolved 
in equal thirds upon his mother, Fatimatoonnissa, and 
his uncles Burkutoollah Khan and Wajed Ali Khan. 

Shortly after Ibrahim Khan's death, the Appellant, 
who was then an infant, was set up as the child of 
JVnsieer Jan. 

It appeared that Ibrahim Khan, who had been 
married to Khtuiijah Begum, was, on the 28th of July, 

.divorced Irom her, and,' as was alleged, never 

<*> 

cohabited witit her afterwards. Notwithstanding, 
however, that the effect of the divorce was to deprive 
Khudijah Begum, of all right to any share in the^uc- 
cession of Ibrahim Khan, she, upon his death, claimed . 
*her share as if she had remained his wife, and 

accordingly she filed a petition under the Act, 

No. XIX. of 1841, claiming a four anna share. 
Bui kutoolluh Khan and Wajed Aii Khan also filed 
petitions in a similar suit under that Act, claiming 
their two-thirds as the uncles of Ibrahim Khan. 

On the summary suit under Act, No. XIX. of 1841, 
being brought to a hearing, on the 30th of September^ 
1850, when the Appellant was put in * possession, 
and Burkutoollah Khan and Wajed Ali Khan were 
put by the Court to a regular suit, and after an 

ineffectual appeal to the Sudder, a plaint was filed' 

by them in the Zillah Court of Patna, on the 14th 
of February, 1852, against Alarukhee for herselfl 
and as guardian of the Appellant, a minor, Khudijah 
Begum and Meer Ismael, executor and Mutowaliee 
Qif the late Fatimatoonnissa Begum, as Defendants. 
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The suit was brought to obtain possession from the 
Appellant of two-thirds out of three-thirds of the 
property left by Ibrahim Khan, deceased, and to re¬ 
verse the Order of the Judge of the City of Paina, 
of the 30th of September ^ 1850, and the Order made 
on appeal therefrom of the Sudder Dewanny Adawlut^ 
affirming the same. The plaint stated, amongst 
other things, that the Plaintiffs claimed title as 
uncles and heirs of the deceased, and alleged, 
that .Wuzeer Jan was by nature insane and im¬ 
potent, and so continued up to his death, notwith¬ 
standing his father’s efhdeavours, by the aid of doctors, 
to restore his powers of manhood ; that he died with¬ 
out having ever been married, and without leaving any 
issue*; and it was then further slated and the plaint 
charged, that Ibrahim Khan died, leaving the Plain¬ 
tiffs, his uncles, and the late Fatimatoonnissa, his 
mother, his only heirs him surviving; his wife, 
Kudijah Begum, having been legally divorced in his 
lifetime. The plaint then stated the pr&ceedings had 
under Act, No. XIX of 1841, including the above- 
mentioned two Orders of the Zillah and Sudder 
Courts. 

The answer of Alarukhee Begum set up the Appel¬ 
lant’s titltf as her son by Wuzeer Jan, as displacing 
the alleged title of the Respondents ; and insisted 
that Wuzeer Jan, her husband, was neither in- 
sane, nor impotent; alleging that Wuzeer Jan 
married hpr according to the forms of *the Maho- 
'medanlaw; that the marriage was consummated; 
and that the Appellant was his son by that marriage ; 
she further alleged, that the Appellant was married, tp 
the daughter of a highly respectable person named 
Meer Suyd AU, brother of the late Fatimatoonnissa; 
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and that the latter and Meer Ismael had admitted 
the Appellant's heritable rights in the former pro* 
ceedings under Act, No. XIX. of 1841. 

Kkudtjah Begum^s answer simp’y raised the "ques¬ 
tion, whether there had been cohabitation between 
her and Ibrahim Khan after the divorce. 

Of the issues directed by the Court, tf»e only 
material one was the feurth. namely : Was the Ap¬ 
pellant the son of Wuzear Jan ? 

The evidence upon this point was contradictory. 
The Appellant, in support of ^ his claim, filed docu¬ 
mentary evidence and examined wdtnesses. The 
documentary evidence consisted of proceedings sub¬ 
sequent to Ibrahim Khan*s death, and to which Bar- 
kutoollah Khan and Wajed Ali Khan were not parties, 
in which the Appellant was treated as the nephew 
and heir of Ibrahim Khan. A vakalutnamah by Syiid 
Alij brother of Meer Ismael^ dated the loth of Marche 
1851, in which the Appellant was also so described. 
PottahSf mortgages, and Kabooleats, executed by or 
to Alarukhee Begum in the years 1851 and 1852, as 
guardian of the Appellant, in which he was also 
treated as heir ; also a declaration of the recognition of 
the Appellant as Wuzeer Jan^s son by Fatimatoonnissa, 
and a conditional sale to the Appellant’s wife. Four 
witnesses were examined to prove the fact, that* he 
was the legitimate son of Wuzeer Jan by Alarukhee . 
Begum^ his wife, and of his having been as such re¬ 
cognized as the heir of Ibrahim Khan on Ws dec ase.. 
On the other hand, Burkutoollah Khan and Wajed. 
AH Khan called .several witnesses, who* deposed to the 
alleged incapacity of Wuzeer Jan, and tliat the 
Appellant was Alarukhee Begum's son by one Lai 
Darogah. 
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The hearing of the suit look place on the 31st of 
May^ 1854, before Mr, William Travers^ the Judse 
of the Civil Court of the City of Patna ; when 
that*,Judge delivered judgment, the material part of 
which was in these terms:—“ For trial of the 
fourth issue, there were adduced in evidence thrt e 
papers filed before the Judg^* of Patna on occasion 
of his deciding the case under Act, No. XlX. 
of 1841, on account ol which this action is laid. 
Two of these are copies of petitions presented by tl)e 
Defendant, Meer hmael, and the third is a petition 
from Khudijah BegurA. All three are stated to afford 
proof of Alarukhee Begum being a concubine and 
not a married woman ; but, in my opinion, no such 
inference is to be deduced from them. Bith Meer 
Ismael and Khudijah Begum were at the time earnestly 
engaged in the endeavour to establish a title of their 
own ; and, in doing this, certain unguarded expre.*^- 
sions seem to have escaped them, to the effec', whether 
Alarukhee Begum was a married woman, or not, and 
her reputed son, Gouhur Aliy legitimate, or otherwise, 
still that neither contingency could affect the claim 
of the Defendants. Loose expressions of this kind 
convey nothing more than a spiteful imputation, 
and when cited as evidence are simply ridiculous. 
'On 'this issue I decide against the Plaintiffs, for the 
same reason that I rejected their suit on the prq- 
ceding one—namely, worthless evidence. It is un¬ 
necessary to consider the fifth point noted for trial, 
since, as concerning the merits, it would only become 
liable to adjudication in the event of the third and 
'fourth issues being decided for the Plaintiffs. This 
case is certainly nothing less than, a conspiracy. 
Independent of the .circumftartces, almost unpre- 
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cedrnted in a high family holding large possessions, 
oi two surh contingencies occurring as a separation 
by divorce, and the impotence of the male heir, both 
of which are suddenly made public at the «same 
time in a case of disputed succession, under Act, 
No. XIX. of 1841, notwithstanding that they are 
stated to have come about at a long interval of time 
one from the other, it is quite clear to me, from the 
evidence, both oral and documentary, filed by the 
Defendants, that they are the rightful and lineal heirs 
of Ibrahim Khan, and his brother, Wuzeer Jan. It 
is, how'ever, unnecessary to consider the evidence 
in detail, since the claim is in itself so inherently 
weak and fallacious as to be incapable of standing 
alone, and needs no argument to disprove it.” ^ 

The Plaintiffs appealed from this decree to the 
Sudder Dewanny Adawlut at Calcutta. 

The hearing of the appeal in the Sudder Dewanny 
Adawlut took place on the 22nd of December, *857, 
when the Court, consistirg of Me.«srs B. J. Calvin, 
A. Sconce, and J. S. Torrens, reversed the decree of 
the Judge of the Zillak Court, and pronounced the 
following judgment :—“ We consider that the onus 
probandi in this case rests with Gouhur Ali, the 
Respondent, as he does not contest the position o.f 
tile AppeRants as uncles to deceased. They have,^ 
therefore, a clear right to share in his estate, unless 
Gouhur Ali can establish a valid marriage of 
his alleged father and mother, and bis owp birth as 
a son by that marriage. Now, the oral evidence 
adduced by him to prove these two^ facts is defi¬ 
cient in the requirements laid down in the decision 
of the 2ist May, 1851. The witnesses were not, 
excepting one or two of them, members of the 
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family*, oV persons of coni^ideration, and their depo¬ 
sitions berray ignorance of circumstances which 
acquaintance with the family would have brought to 
their knowledge. Thus, they could not tell Ala- 
riikhee*s connections, or her father's name or resi¬ 
dence, and similar particulars usually known re¬ 
garding family relationship. Nor is the documentary 
evidence more satisfactory, for it consists of pro¬ 
ceedings of Court in which Gouhur Alt appears as 
one of the parties in succession to Ibrahim Khan^ but 
these, are of dates subsequent to the decision in the 
Act, No. XIX. of 1841 case, dated the 30th of Sep' 
tembert >350, by which he was virtually acknowledged 
by rejection of Appellants’ claim. Therefore, and 
for being in possession of the estate, he could sue 
or be sued without risk of challenge as to title. He 
can, however, derive no benefit from them in support 
of his piesent allegations. The Judge has based his 
judgment upon the insufficiency of the Plaintiff's 
witnesses to prove their denial of Gouhur Alls filial 
relationship to Wuzeer Jan ; but, although they may 
have failed in this respect, it was for Gouhur ‘Ali^ 
who made the counter-assertion, to establish its truth. 
This he has* not done; while the Appellants have 


advanced much to support their statement that 
yiTuzeer ^an had not been married, and, in con¬ 


sequence, that Gouhur Alt could not be his legitimate 


son. Great weight is due to the fact that no Kabin- 


namak had been executed in the case of Wuzeer Jan^ 


as in that^of his brother, Ibrahim Khan, and no recog¬ 
nition of Gouhar Alt, in any way, previous to the Act. 


No, XiX. of 1841 case, is shown to have been made, 
although fitting occasions for it had occurred on the 
death of Wuzeer Jan, and when the Tukseemnamah 
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was executed after A.boo Mahomed's death*in*1840. 
Wc, therefore, reverse that portion of the decision ot 
the Judge which recognizes Gouhur Ali as'entitled to 
share in the estate of the deceased, in virtue of 
being the issue of the marriage of Wuzeer yafi^diXid 
Alarukhee. But we see no reason to interfere with 
it as respects the recognition of Khudijah Begum, alias 
Hosseinee Be^um, as the undivorced ‘wife of deceased, 
as whose whlow she must, therefore, be regarded; for 
110 objection to the Judge’» finding on this point has 
bten' raised iit appeal before uc. The estate of 
deceased becomes divisible, therefore, by Maho- 
inedan law, as assented to by . the Pleaders of both 
parties,' as follows :—Reckoning it to consist of 
twenty-four part«, Khudijah Begum, the widow, or her 
heirs, will receive six parts ; Fatimatoonnissa, or her 
heirs, will receive eight parts; while Plaintiffs, the 
Appellants, will receive ten parts between, them, or 
five parts each. We, therefore, in reversal of the 
Orders passed in the Act, No. XIX. of 1841 case, 
adjudge to Appellants ten of twenty-four parts of 
the Heal estate of Ibrahim Khan, deceased, as sued 
for. We find, from (he pleadings, that there is 
a contention between the parties rektive to the 
Value of the personalty left by deceased, and 
to the eight houses at Dholepore —whelher they 

belonged to the estaie or had bren purchased by- 
the private funds of Fatimatoonnissa. No decision 
having been pronounced upon these points by the 
Judge, a remand of the case for their disposal might 
have been n«ce?sary; but Maonshee Amer Ali,iot 
Appellants, has waived all claims to both items of 
property. This decree is, therefore, restricted to* 
^’^fding Appellants tea shares of the real estate, 
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They will rftc^ive proportionate rost.^ of both Courts 
from G'ouhur Aliy and will pay to Khudijah Begum 
• her costs.” 

A petition for review of judgment was afterwards 
presented and refused. 

Che present appeal was from t!ie above judgment. 
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The Solicitor-General ( Sir R, Palmer), and Mr. 
Leith, for* the Appellant. 


It is an admitted proposition, that the burthen 
of proving the case li^s on a F^laintiff, and we* insist 
that, in the present instance, the onus of proof lay 
ujion (he Respondents, as they sought by the suit to- 
eject the Appellant from the land in which he was in 
actual possession, and they also sought to set aside the 
decree of the Zillali Judge, and of the Sudder Dewanny 
Adawlut affirming that decree on appeal, which 
decrees confirmed the possession of the Appellant in " 
the Respondents’ summary suit bfought under the 
provisions of the Act, No, XIX. of 1S41. In the 

view taken by the Sudder Court, contrary to the 

« ® 

opinion of the Judge of the Zillah Court, that the 
onus of proof lay on the Appellant, the justice of 
the case, as well as the practice of that Court, re- 
quired that the suit should have been remanded to 
the- Zilladi Court, to take fresh evidence and for a 
new trial. The evidence of the Respondents' wit¬ 
nesses is, moreover, so unsatisfactory, that this Court 
cannot but remit the case to India for further proof. 

Mr.^ Field, for the Respondents, Khajah Wajed 
Hossein Khan, and Khajah Hoohehoollah Khan, 

t 

Insisted, that the Appellant had failed to prove his 
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alleged heirship, an lef^itimate son of Wuseer JaA 
by Alarukhee^ by satisfactory evidence. On the con* 
trary, that the evidence established the fact, that • 
Wnsc€r Jan was a person of weak intelle<?t from his ' 
birih, and moreover, a cripple and impotent, and, not¬ 
withstanding efforts made to cure him, he remained so 
till his death ; and that consequently he was never 
married, and died childless during his father’s life¬ 
time, and that there is not the slightest trace of any 
recognition of the Appellant by any of the members 
of the family, as the son of ih^uzeer Jan. 

Judgment was reserved and now delivered by 
The Right Hon, Lord KinGSDOWN. 

It is with great regret that their Lordships tti 
this case find themselves unable to dispose of the 
case upon the evidence as it stands. 

The facts on each side are such that they must, 
from their very nature, be capable of clear and 
distinct proof. WAbdool Kadir Khan, alias W^useer 
Jan, was the miserable object which has been de¬ 
scribed by the ^ Respondents, it must have been a fact 
known no^ only to all the members of the family, but 
to the medical men who attended him, and to all 
respectable people in the neighbourhood who were in 
the habit of associating with him. On* the other 
hand, if he was a married man and contract;/^d a legal 
marriage with Alarukhee Begtim, as is alleged, and. 
the son of that marriage lived in the. family, and qn’ 
the death of the father was acknowledged as his heir, 
that is a fact which must be equally capable of proof. 
Unfortunately the witnesses on both sides are*of such 
a character that it is impossible for the Court to place 
any reliance upon their testimony. 
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The Judge of the Zillah Court has pronounced in 
the strongest terras his opinion, t’lat the Appellant in 
. tills case is entitled, and that the case against him is 
a conspiracy (a). 'But instead of stating the grounds 
upon which he arrived at that conclusion, he confTnes 
himself to alleging that as his o-pinion, and that he 
has no doubt about it. He has not afforded to the 
Court that assistance whTch it is entitled to expect, 
and which I believe by the Regulations he is 'bound 
to afford. On the other hand^ we cannot say that 
the Sudder Court has proceeded in a manner which 
is entirely satisfactory. They hardly seenv*to have 
allowed sufficient weight to the circumstance that 
the Respondents (who are the Plaintiffs) were the 
parties who bad ta make out the case. They have 
not only to prove their relationnhip, which is not 
disputed, but their heirship, which depends upon Hie 
illegitimacy af the Appellant; and they must give 
sufficient general evidence to tlirow .upon him the 
onus of proving his legitimacy. . * 

Their Lordships, therefore, must advise Her Ma¬ 
jesty to remit die case to India, Probably the proper 
Order will be, to affirm the decree of the Sudder 
Court, so /ar as it reversed the decree of the ZillaJi 
•Judge, to reverse the Sudder decree in other respects, 

. and to remit the cause to- the Sudder Court, with 
directions that they shall send it back to the ZillaH 
Court to receive such further evidence as eitheu 
party m^y offer,' and to proceed afterwards to the 
tegular hearing and adjudication of cause, 

There will be no costs in this appeaL 

C<t) ante, p. <197. 


1863. 

Khajaii 
Mohamko 
Gouhuk 
A LI K>han 

V 

AsHRUFOO’ 

NISSA. 



504 


CASES IN THE PRIVY COUNCIL 


Khajah Moiiamed Gouhur 
Khan 


Ali 1 

^ f Appellant^ 


AND 


Khajah Ahmed Khan/ the heir- 
at-law of Khudijah Begum, 
deceased 


\ Respondent.^ 


^ HIS. also was an appeal from a decree of the 
Sudder Dewanny Adawlut at Calcutta^ dated the 22nd 
For marginal December, 1857, afTirmine^ the decree of the Judge 
P- 492 - of the Court of the City of Patna, hy which a suit 

» brought on behalf of this Appellant, then a minor, by 
his mother and guardian, was dismissed, with costs. 
The suit was instituted under the 17th sec, of Act, 
No. XIX. of 1841, against Khudijah Begum, since de¬ 
ceased, for thfe reversal of two several Orders, the 
one an • Order of the Judge of the City of Patna, 
made in a summary suit in which the Defendant was 
the Petitioner, and brought by her under the Act, 
and the other an Order of the Sudder Dewanny 
Adawlut affirming the same. These Orders simply, 
retained Khudijah Begum in the possession of certain 
properly, both real and personal, forming part of 
the estate of the late Ibrahim Khan, deceased, the 
, Appellant's paternal uncle, and in which property the 

Begum claimed to be entitled to a one-fourth share, 
as his widow, according to the Mahommedan law, 

® present; Members of the Judicial Cmnmittee ,—The Right 
Hon. Lord Kingsdown, the Right Hon. the Loid Justice Knight 
^ruce, and the Right Hon. the Lord Justice Turner, 

As&cisor ^,—The Right Hon. iir Lawrence Peel, 


l6th July, 
1863. 
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aJleging herself to have continued the wife of the 
deceased up to the time of his death, which allega¬ 
tion was denied by the Appellant. 

The* case arose out of the previous appeal, and 
was heard at the same time, and involved a similar 
issue. As the Respondent did not appear, the 
appeal was heard ex parte. 

The Solicitor-General (Sir R. Palmer)^ and Mr. 

Leith^ appeared for the Appellant. • 

Their Lordships, after delivering judgment in the 
previous appeal {a), said, that with respect to the 
decision in this case, it must stand over uiifil the 
result of the proceedings in the previous case was 
known, the Appellant being the same in both cases ; 
. and intimated that if the Appellant did not make 
out any title in the other case, he ^would have no 
interest in this. 
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RAMALINGA PiLLAF 


... Appellant^ 


AND 


Sadasiva PiLLAi ... Respondent^ 

On appeal from the Sudder Dewanny Adawlut, at 

Madras.' 


jrd & 4th 
Feb., 1864. 

Adoption 
by a childless 
Hindoo of the 
Vaisyas, or 
third class of 
Hindoos, of 
his sister’s 
son, upheld. 


The sole question in this appeal was, whether the 
Respondent was the adopted son of one Shanmuga 
Pillai. The Respondent was the son of Chengamalain^ 
the sister of Shfnmuga Pillai. 

The Respondent filed a plaint in the Civil Court of 
Cuddalore against Chedumbara Pillai and Tillai Pillai^ 
his brother-in-law, and thereby claimed to recover the 
property pertaining to his one-half share, consisting 
lands assessed at Rs. 3,099. 3a. 9p. a year ; houses, 
valued at Rs. 6,378. 2a. 3p. ; cattle, valued at 
Rs. 740 ; jewels, &c., worth Rs. 4,288. 4a.; and 
ready cash Rs. 26,500 ; with the right of recovering 
outstanding debts, estimated at Rs. 3,850. 8a.; amount- 
ing in the whole to Rs. 49,881. loa. The statements 
in the plaint were, in substance, as follows ; that Shan^ 
mt/ga Pillai was issueless, and that, having fallen sick 


■* Present ; Members of the Judicial Committee ,—The Right 
Hon. Lord Chelmsford, the Right Hon. the Lord Justice Knight 
Bruce, and the Bight Hon,,the Lord Justice Turner. 

Assessors, —The Right Hon. Sir Lawrence Peel, and the Right 
*Hon. Sir James W. Colvile, 
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in Aniof KharaJ^yuly^ 1831), he, in the presence of his 
two vvi^jes,* adopted the Respondent and died a few 
days afterwards; that, as the family was undivided, the 
R'eispondent was maintained by Muruga Pillai^ the 
elder brother of Chedumbara Pillai, and, after his death, 
hy^jC^dumbc,ra Pillai ; that the funeral ceremonies 
of Shanmuga Pillai wSTfe performed by the Respondent 
by proxy on account of his youth ; that the Re- 

e 

spondent had performed the annual funeral ceremonies 
of Shanmuga Pillai and of other members of his family ; 
that the Respondent and Chedumbara Pillai were 
equally entitled to the family property, and that the 
Respondent had been in the habit of joining in the 
management of the estate; and further stating that 
Chedumbara Pillai had refused to allow' the Respon¬ 
dent his share of the property, and that he had been in¬ 
duced so to refuse by Tillai Pillai^ the other Defendant. 
. Tillai Pillai, by his answer, disclaimed any interest 
in the property. , 

Chedumbara Pillai, by his answer alleged, that 
Shanmuga Pillai never adopted the Respondent; that 
Shanmuga Pillai died of cholera the day .after he was 
attacked; that the .Respondent’s father died “of 
cholera four days prior to the death of Shanmuga 
Pillai, and could not have given the Respondent in 
adoption as alleged ; that Shanmuga Pillai was under 
pollution oh account of the death of a relative at the 
time of the alleged adoption, and, therefore, could 
not'have made *any such adoption; that the Re¬ 
spondent was of a different gotram, and could not 
have been adopted consistently with Hindoo law ; 
•that the funeral ceremonies of Shanmuga Pillai were 
performed by Chedumbara Pillai, and not by the 
Respondent ; rtiat Shanmuga Pillai did not die in Ani 
of Khara iju/y, 1831), but in Ani of Mandana ( Jttlyt 
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1832); that the Respondent, being the brotber-in-law 
of Chedumhara Pillai, was employed by him in the 
management of the property, and was dismissed for 
improper conduct; that the Respondent had caused 
a false statement to be introduced in certain deposi¬ 
tions made by Chedumbara Pillai^ and had, by trirVery, 
obtained a copy of the depositions ; that Chedumbara 
Pillai had no ready cash, and that there were no 
family jewels as mentioned in the plaint. 

A .‘‘upplemental plaint was filed, correcting the 
date of the adoption an*d death of Shanmuga Pillai^ 
and Chedumbara Pillai filed a supplemental answer, 
in which he pleaded that the Respondent attained the 
age of discretion in Septembe^^ *845, and that tw’elve 
>ears' and four months had intervened between that 
date and the date of plaint, and that, consequently, 
the suit was barred by the Regulation of limitations 
cl. 4, sec. XVII., Reg. II, of 1803. 

A replication and a rejoinder upon the question of 
the bar by the* Regulation of limitations were filed by 
the respective parlies. 

Witnesses were examined. Their testimony was 
contradictory. The Respondent’s witnesses deposed 
to the actual adoption of the Respondent by Shan- 
muga Pillai. Seven of those witnesses, one of whom 
was the second wife of Shanmuga Pillai^ declared 
that they were witnesses of the adoption*, that all the 
ceremonies necessary to render the adoption valid we're 
duly performed, that Sinevasa Pillai'*s death look place 
a month before such adoption, and that Shanmuga Pillai ^ 
did not die until four or five days after the adoption. 
Other witnesses deposed to the fact thdt the Re-, 
spondent, at first by proxy, and > afterwards in person, 
performed the funeral ceremonies of Shanmuga Pillai 
aifd of his elder wife. The Respondent filed three 
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tleposiiions of .the Defendant, dated the 6ih of 

1853,* life 5th of December^ *853, and the 25th of 
August, 1854, before ihe Sheristadar :n respect of a 
'security Bohd, containing admissions by him of the fact 
of adoption of the Respondent, Five of tlie witnesses 
for ,J)efendai»t, Chedumhara Pil/at, declareci that they 
were present at Neylf 'dssal 2X the time when the adoption 
was slated to have taken place, and denied that there was 
any such adoption. Those witnesses and five others 
also declared that the funeral ceremonies of Skanmuga 
Pillai were performed by 'Chedumbara Pillai as the 
sole surviving relative. Several ot his witifesses 
stated to the eftect, that a relative named Ambalavana 
Pillai died two or thr^e days before Shanmuga Pillai^ 
and that the Respondent could not have been given 
in adoption by his father, and could not have been 
adopted, as he was under pollution, and that Skanmuga 
Pillai was also under pollution from some time pre¬ 
viously to his death until his de^th, on account of 
the death of a relative, so as to pre'/ent the exercise 
by him of the power of adoption. 

Oq the i6th of June^ 1859, the Civil Judge, Mr. 
George Ellis^ decreed in favour of the Respondent, 
holding, first, that the Regulation of Limitations did 
not apply, op the ground that the cause of action only 
arose on the refusal of the Defendant to consent to 
a.partitio.i of the properly, and that, supposing the 
.parties to be members of an undivided family, the 
thne did not Tun between co-parceners until the 
refusal of a demand fur partition, which was only 
made one year before the suit, and finally held that 
the adoption of the Respondent by Shanmooga Pillai 
was proved ; principally relying upon the before- 
. mentioned three depositions of the Defendant, as con¬ 
taining a conclusive admission by him of such adoption. 
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From this decree the Defendant, Ck^dtMnhara Pillai 
appealed to the Sudder Dewanny Adawlut at ^Madras ; 
and that CoMrt, consisting of Messrs. H, D, Phillips 
and II, Frere, on the 29th of August^ ' i860, dis¬ 
missed the appeal with costs, considering that 
(without entering into any of the objections to»-tire* 
alleged adop!tion) the Defendant, by express written 
admissions, had recognized the fact and validity of the 

r> 

adoption, the Court relying upon the three depositions 

on which the Civil Court had rested its judgment. 

« 

From this decree the present appeal was brought. 

Pending the appeal the Defendant, Chedumbara 

Pillai^ died leaving the Appellant, his heir. 

The appeal w.-is argued by 

« ^ 

The Attorney-General ( Sir R. Palmer)^ and Mr, 
W. W'. Mackeson, for the Appellant. 

Mr. W. H. Melvill appeared for the Respondent, 
but was not called on. 

The Appellant's case was, first, that the adoption of 
the Respondent by Shanmuga Pillai was not proved, 
the "^genuineness of the three depositions being im¬ 
peached by him as fabricated documents ^ and it was 
conten’ded, that even if they were established, the ad¬ 
missions of the adoption in those depositions were not 
conclusive. Mr. Justice Baylefs ruling in'ffeanbv, 
Rogers (a) was referred to on this point, where it was ! 
laid down, that the express admission^ of a party tb 
the suit, though evidence against him, yet he was at 
liberty to prove that such admissions were mistaken, 
or were untrue, and was not estopped or concluded by 
such admissions. Lord Londesboroughs^ case (^», Taylor 

“ On evidence,” Vol. I., § 741 [3rd edit.], was also . 

« \ 

(«) 9 Bara. & Cress., p. 586. 4 De Gex, Mac, &Gor„ 4 U. 
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deferred to. Secoijdiy, th&t the adoptiotii if proved as s 1864, 
fact, was illegal ; (i) from impurity, as Shanmuga Pillai 
was under pollution from,his father'®, Sinevasa PHla€s 
death, and then inca^citated from engaging in the reli¬ 
gious rites necessary to an adoption. Strange’s “Manual 
of Hindoo Law/' § 6g, p. 18 [2nd edit.], his death, 
it was alleged, having taken place only six or seven days 
previous to the adoption ; ^the custom in the family, 
as deposed to by the witnesses, being to observe 
pollution for fifteen or sixteen days; and (2^) as the 
Respondent and Shanmuga Pillai were Vaisyas, among 
which class adoption df a sister's son was forbidden, 

I Strangers “ Hindu Law," pp. 83-84 [2nd edit], 
referring to Datt^ Mint. sec. ii, par. 32, and note 
on Id, § 102. 

Their Lordships’ judgment was delivered by 
The Right Hon. Lord Chelmsford. 

This is an appeal from the decree af the Sudder 
Court at Madras, affirming a decree of the Civil 
Court of Cuddalore, by which the Respondent was 
declared to be entitled, as the adopted son of Shan- 
mooga Pillai, to a moiety of certain family property, 
both* real * and personal.' The only, question argued 
before us has been, whether there was a valid adoption 
of* the Respondent. The Counsel for the Appellant 
not only questioned the fact of the adoption, but 
also contended, that no legal adoption could have 
taken place, as at the time it is alleged to have 
occurred, Shanmuga ' Pillai was under pollution in 
consequence of the recent death of a relative, Sinivassa 
Pillai ; and they also alleged, that the adoption was 
illegal, as the Respondent was the adopter’s sisterV 
son,—^but upon this latter objection very little was 
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said. Upon the fact of the adoption, it appears |frofrt 
the evidence, that Shanmuga Pillai having been 
attacked with cholera at Neyvasaly where he had gone 
a few days previously, the parents of the Respon'Hent, 
hearing of the illness, took the Respondent, then an 
infant of a year and a half old, ■ to , Neyvasal^ where 
on the day previous to the death of Shanmuga Pillai^ 
certain ceremonies were . proved to have taken place 
which were sufficient to constitute an actijal adoption. 
Several witnesses, whose testimony is not directly 
impeached, deposed to these facts, but it was urged 
in argument, that many other persons were present 
on the occasion who ought to have been produced on 
the part of the Respondent. Where, however, there 
is sufficient evidence of a fact, it is no objecticn to 
the proof of it, that more evidence might have been 
adduced. Ther«e is not only no impeachment of the 
credit of the witnesses who speak to the (act of the 
adoption, but the circumstances under which they 
allege it to have taken place are highly probaSle. It 
appears, that there had been some promise made by 
the parents of the Respondent that they would give 
their son to Shanmuga Pillai for a*doption, and 
nothing is more natural than that hearing of^ the 
illness of Shanmuga Pillai^ they should have taken 
the infant to him in order to secur.e the adoption,, 
which had been previously proposed. There can be 
no fair ground, therefore, for discrediting the witnesses 
who prove the actual adoption. 

But the Appellant’s Coun.sel. contended, that as¬ 
suming the fact of an adoption of theJ<.espondent, it 
cot^d have no validity on account of his being the 
^son of a sister of Shanmuga Ptllaiy and also because 
Shanmuga Pillai was under pollution in consequence 
of the death oi • his relative, Sinivassa Pillait ft 
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. appears that the period of pollution, according to 
Hindoo law and custom, is sixteen days, and proof 
was given thit the death of Sinivassa Pillai took 
plact* a month before, the act of adoption of the Re¬ 
spondent. The Appellant, on the other hand, proved 
by several witnesses^ that Sinivassa died only 

six or seven days before Shanmj 4 ,ga Pillai^ and he 
produced to the same effect a copy of a leaf from a 
Book kept by the Brahmins for recording the time of 
the "deaths of persons for whom annual ceremonies 
were to be performed. There was thus a conflict of 
evidence as to the fime of Sinivassa Pillafs death, 
and it was for the Courts below to determine upon 
which set of witnesses they could best rely. There 
are, however, certain documents produced in evi¬ 
dence, which, if genuine, would appear to leave little 
doubt upon which side the balance vought to incline. 
These consisted of three depositions i^ade by the Ap¬ 
pellant’s father upon the occasion of his becoming surety 
for persons appointed to the office of Sharistadar^ in ail 
of which, in answer to inquiries directed to- ascertain 
'the value and other particulars relating to the lands 
offered as security, he staled that “ the Respondent 
was the adopted son of the deceased Shanmu^a Pillai, 
and that there were no other co-parceners.” The 
Appellant’s father, however, upon being called as a 
witness by the Plaintiff ( the Respondent ), and these 
documents being shown to him, swore that the signa¬ 
tures tq them were not his, and upon looking into the 
depositions themselves, said as to each, that “as to the 
deposition stated about adoption,” it was not made by 
him. The learned Counsel for the Appellant disputed 
the genuineness of the documents on another ground. 
In the course of the proceedings in the Courts fn 
IndiOf alleged copies of these documents were put in 
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evidence, which, though substantially agreeing withi 
the supposed originals, yet varied in' certain particu¬ 
lars as to the signatures and as to the names and 
number of the witnesses. 

If should be observed that these discrepancies be¬ 
tween the copies and the originals, which at present 
are inexplicable, were not pointed out to the Courts in 
India, where possibly a satisfactory explanation might 
have beem given of them. It is difficult to understand, 
howeVer, what bearing these variations in alleged 
copies can have upon the genuineness of the original 
documents, nor is it easy to discover when and how 
and by whom the alleged fraud upon the originals 
could have been committed. In the opinion of the 
Judge of the Civil Court, the documents bear no 
traces of having been tampered wit!) or fabricated, 
and the Appellant's father swears that tht-y were not 
signed by him, ^therefore, it mu&t be supposed that the 
official persons who took the securities from the Ap¬ 
pellant’s fathaT'after he had signed the depoisitions- 
substituted others for them, or that afterwards the 
Respondent, or some one on his behalf, induced the 
person who had the legal custody of them to give 
them up, and receive the fabricated ones in their 
stead. The Appellant’s Counsel also contended, tbat^ 

the documents are shown not to have been genuine 

• • 

from the fact of the securities having been taken from 
the Appellant’s father alone ; and they referred to a . 
Circular Order containing instructions to the^ Collec¬ 
tors, as to the security to be given by public servants, 
in which they are required “ to ascertain whether the 
property offered in security is free from mortgage,* 
lien,* &c., and whether the cousins (of the persona 
dAering securities), if there be any, are w'illing to* 
tender such securities and obtain from them Kara^ 
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mamaks to th^ same effect,** and urged, that as the 

-deposi^ons produced show that there was an adopted 

son ' who wa^ a cu-parcener with the Appellant’s father, 

it was not likely that the Collectors would have 

so entirely disregarded their instructions as not to 

have ‘obtained additioAal security. If, however, the 

Collectors were satisfied that the portion of the 

property belonging Co the Appellant’s father was 

an ample security, they might be a little remiss 

in this respect ; but at all avents if the choice as to 

the integrity of these documents lies between a slight 

dereliction of duty on the part of the Collectors, or 

a gross fraud committed by them, or by some other 

persons for the benefit of the Respondent, there is 

little difficulty as to the conclusion which ought to be 

adopted. If the genuineness of the depositions is 

established, of which their Lordships entertain no 

'doubt, they are decisive of the case. In them the 

Appellant’s father three times deliberately styles the 

Respondent an adopted son. Now, if there were no 

adoption at all, or if the actual adoption were for any 

reason ^legally invalid, the Respondent would of course 

not be entitled to that designation. They amount, 

therefore, to a complete admission of the whole title 

<}f the Respori’dent, both in fact and in law, and show 

that the objections which have been urged to his 

claim, in the opinion of the Appellant’s father, who 

.probably was wt;ll acquainted with all the circum* 

stances, and may be assumed to have known the 

Hindoo laws and customs, had no foundation. Their 

Lordships, therefore, will recommend to Her Majesty 
• ^ 

to affirm the decree appealed from, and to dismiss 
the appeal, with .costs. 
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VenayrCk anundrow and others ... Appellants^ 


i6th & 17th 
Feb., 1864. 

According 
to the law of 
inheritance 
prevailing 
in Bomheji, 
sisters suc¬ 
ceed to the 
estate of their 
deceased bro¬ 
ther^ if the es¬ 
tate has been 
separately 
acquired by 
their father,in 
preference to 
their father’s 
brothers’ 
sons. 


AND 

LuxiJMF.fc'.BARE and others . . ... Respondents. 

\ 

On appeal from the Supreme Court at Bombay. 

X' HE Appellants filed a Bi[l in the Supreme Court 
at B'omhay against the Respondents. The Bill stated, 
in effect, first, that Bhugwantrao Vencajee was a 
Hindoo inhabitant of Bombay, and the possessor of 
large moveable and immoveable property, and died 
in May, 1851^ leaving a widow, the Respondent, 
Luxumeebaee, and three daughters, Naneebaee, Soon^ 
drabaee, and Socabaee, the other Respondents, and 
also an infant son, Gujanon, who died in June, 1853, 
at* the. age of little more than two years ; secondly, 
that Bhugwantrao Vencajee made a Will in the 
English' language, by which he appointed the Re¬ 
spondent, Luxiimeebaee, Executrix ; the material part 
of the Will, so far as it related to the question-raised 
by the Bill and the present appeal, was as follows r-— 
“ All the outstanding debts due to* me must collect, 

® Present: Members of ihe Judicial Q&mmittee, —The Right 
Hon. Lord Kihgsdown, the Right Hon. the Lord Justice Knight 
Bruee, and the Right Hon. the Lord Justice Turner, * ' 

The Right Hon. .Sir Lawrence Peel, and the Right 
Hon, .Sir James \V. Col vile. • 
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and, after paying legal debt due by me, and the ex- 
fjense of the funeral and other ceremonies during the 
first year of* my death, the remainder property, both 
moveable and immoveable, &c., I give and bequeath 
fo Lnxumeebaee, my dearly beloved wife, and my little 
son, Gujanon, an infant ; the joys, &c. I have made 
for my wife and children, they belonging themselves 
respectively ; ’* third, that the Executrix had proved 
the Will, and ^possessed herself of the property ; 
fourth, that the Plaintiffs were the sons, sole heirs 
and l^gal personal representatives, according to the 
Hindoo law, of Anuniroiv Vencajecy the Testator's 
sole brother, who died in May, 1853, after the 
Test^or, but a little bf-fore Gujanon ; fifth, that as 
such, they were the ultimate sole heirs and legal 
personal representatives, both of the Testator and his 
iiiiaiu son, and were, according to the Hindoo law, 
absolutely entitled to all his property, 'pubject only to 
a life interest in his widow; and sixth, that the 
_ Executrix had been guilty of certain acts and omis¬ 
sions prejudicial to the estate, and of which the 
Plaintiffs had a right to complain, such as lending 
part of it without security to her father, making im¬ 
proper investments, selling immoveables, and the 
like; and the Plaintiffs charged that the Respondenr, 
Lu'xumeebaee, was only entitled to a life estate in 
the estate and effects of her deceased husband, either 
under the Will, or according to Hindoo law, and that 
the Will, if it purported to give the Respondent, 
Luxumeebaee, a larger estate than an estate for life, 
*was inoperative. and void as against the Plaintiffs, 
according to the Hindoo law ; and the Plaintiffs further 
charged that they were the ultimate sole heirs ^nd 
legal personal representatives of Uhngmantrao Vencajee ^ 
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and ills son, Gujanon, according to the Hindoo* law^ 
and.that they, the Plaintiffs, were entitled, upon the* 
decease of the Respondent, Luxumctibaee^ to take and 
enjoy the whole of the estate of Bhugwanirao and his 
son, in undivided shares, as and for an estate of inhe¬ 
ritance; and the Bill further charged, that whatever 
might be the quantity, or the quality of the estate 
vested in the Kespondent, Luxumeebaee, and formerly 
belonging to her deceased husband, she had no 
powe^r of disposing of the same, or, at least, of the 
immoveable part of the same, by Will, or otherwise, 
and that the same, after the decease of the Respondent 

Luxumeehaee^ would devolve, according to the Hindoo 
* * 

law, upon ihe Plaintiffs, as rt mainder-men, |^r an 
estate of inheritance ; and the Bill prayed for 
a declaration of the Plaintiffs’ title, that the estate 
might be accounted for and secured, and the Exe¬ 
cutrix restraine(i|*from wasting it. 

To this Bill a demurrer was filed by the Defendants. 
The grounds of demurrer were, first, that the Plain¬ 
tiffs had not'by their Bill shown that they ^ere the 
heirs or legal personal representatives of the above- 
named Bhugwanirao Vencajee, or of his son, 

Gujanon, according to the Hindoo law; or 

that the Plaintiffs, or any of them, were entitled, 
upon the decease of the Respondent, Luxu%teebaee,' to 
take and enjoy the whole or any part of the estate of 
Bhugwanirao Vencajee, or his son, in undivided shares, 
or otherwise, as or for an estate of inheritance, or any 
other estate; or to take or enjoy any of the rents, 
piotits, or proceeds thereof respectively; or that* 
they the Plaintiffs, or any of them, were inter- 
egted in the accounts of or in the premises, or any 
of them ; secondly, that the husbands of the Re- 
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spon^ents, Naneebaee, Sundrobaee, and Socabaee, were 
. not parties^to the suit; and lastly, for want of equity 
generally. 

The demurrer was heard before the Supreme Court, 
consisting of Sir M^^tlhew R. Sausse, Chief Justice, 
and Sir yoseph Arnould, on the 22nd of February^ 
1861.' It appeared * that the Plaintiffs^ claim as to 
the immoveable property was alone pressed in argu¬ 
ment at the hearing, that as. to the moveable property 
being tacitly abandoned. On the merits of the, case, 
as dfstinguished from the point of pleading, it was 
contended on the part of the Respondents, first, that 
under the Will of fhe Testator, whose power to 
dispose of the estate was not questioned in argument 
by the Appellants, the Respondent, Luxumeebaee, and 
her infant son took an absolute interest in the entirely 
as joint tenants, and that, on the death of the son, 
the mother became absolutely entitled by survivor¬ 
ship ; secondly, that the Respondent, Liixumeebaee, 
as the sole heir of her son, Gujanon^ at the time of 
his death (which it was not denied Chat she was), 
became entitled to everything of which he was abso¬ 
lute owner, and that, consequently, if the Respondent, 
Ltixumeebaee, and her son, took as tenants in common, 
and not joint tenants ; the result was the same as 
■ if it had been a joint tenancy; lastly, it was con¬ 
tended that thjB Respondents, Naneebaee, Soondra-' 
haee, and Socabaee, the sisters of Gujanon, and not 
the Plaintiffs, his paternal first cousins, were his 
heirs according to the Hindoo law. The objection, 
for want of parties, .was also pressed. 

The judgment of the Court, allowing the demurrer, 
was delivered on the 21st of March, 1861, bj^ tiie 
Chief Justice as follows“ The case set up by 


5*9 

1864 

Vknaykck 

AnUNUKijW 

LuxuMKij:- 

BAUE. 



CASES IN THE PRIVY COUNCIL 


520 



VSNAVECK 

ArlUNORow 


V. 

LuXUMEE' 

»AEE. 


the Bill IS as follows :~^Bhugwantraa Vencajee', (the 
deceased husband of the Defendant, Luxurneehaeci 

r • ' 

and the deceased father of the three other Defendants) 
and one Annundroiv Vencajee (the deceased father of 
the Plaintiffs) were brothers, and, as the Bill alleges, 
the sons and sole heirs and legal personal representa¬ 
tives, according to the Hindoo law, of one Vencoba 
Mancofee. Vencoba Mancojee died intestate in 1832. 
B.hugwantrao Vencajee died in May, 1851, leaving, as 
the Bill, in the third paragraph, alleges, his brother, 
Annundrow Vencajee, the Defendant, Luxumeebace, 
Ids widow, the other Defendants, Naneebaee, Soondra- 
haee B,ndi Socabaee, his three daughters, and one son, 
Gujanon, then an infant of the age of about three 
months, him surviving. He leit, also, considerable 
property, both moveable and immoveable, and a Will, 
to be more particularly noticed presently. Annundrow 
Vencajee,, the br/^lher of the Testator, and the father 
of the Plaintiffs, died in May, 1853, having made a 
Will (not set out), and . leaving the Plaintiffs his sole 
heirs and legal personal representatives him' sur- 
viving. Gujanon, the infant son of the Testator, 
died in 1853, leaving the Defendant, Luxumee- 

baee, hk mother, the other Defendants," his sisters, 
and the Plaintiffs, his cousins, him surviving. The 
Will of Bhugwantrao Vencajee, which is very short,, 
is set out in the sixth paragraph of the Bill. By this' 
instiument, after making provision for the due cele¬ 
bration, according to Hindoo law, of his funeral 
rites and ceremonies, he directs his wife tq get his 
three daughters, Naneebaee, Soondrabaee, and Soca- 
baee, married at reasonable charges, tq collect out¬ 
standings and pay debts, to defray the exptnses of 
]]is fun Cl ill and other ceremouics during the first year 
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after lus death. He then devises as follows ;—' The 
.remainder property, both moveable and immoveable, 
&c., I give and bequeath to Luxumeedaee, my dearly be¬ 
loved wife, and my little son, GujanoHy an infant ; the 
joys, &c., I have mad&-for my wife and children, they 
belonging themselves respectively [meaning appa¬ 
rently they belong* to them respectively]. I do 
hereby constitute and ordain Luxumeebaee sole Exe¬ 
cutrix of this my last Will .and Testament. She will 
manage the whole affairs of my estate and property, 
but By' the advice and consent of my father-in-law, 
Bhasker Shamjee, until my litile son, Cujanon. attain 
to his proper age.’ Such are the material portions of 
the Will. Luxumeebaee, the Bill alleges, immediately 
after her "husband’s death, took possession of the whole 
of his moveable and immoveable estate, and in yu/y, 
1851, took out probate of his Will. It is alleged by 
the Bill that she has paid all her deceased husband’s 
debts and funeral expenses, had got his three daughters 
(the co-Defendants) suitably married, and defrayed 
their marriage expenses out of his estate. The, Bill 
charges that Luxumeebaee is not entitled, either under 
the Will, or by the Hindoo law, to more than a life estate 
in the estate and effects of her deceased huiband ; 
that, the Will, if it purports to give her more than a life 
estate, is void as against the Plaintiffs, who, according 
, to. Hindoo law,,are the ultimate sole heirs and legal 
personal representa ives of their deceased uncle, and 
of bis deceased son, Gujanon ; and that, as spch, they 
are entitled, on the decease of Luxumeebaee, to take 
and enjoy the whole estate of Bhugwantrao and his 
son, in undivided shires, as and for an estate of inhe¬ 
ritance. The Bill then alleges against Luxumeehaee, 
in her management of the estate, various acts and^ 
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omissions in the nature of waste, and also charges 
her with attempting to adopt one of h/;r brother'^ 
sons, as the son and heir of her deceased husband. 
The Bill then prays, amongst other things, that the 
Plaintiffs may be declared entitled tr> the estate and 
effects of which Bhu^wantrao Vencajee died possessed, 
or at least of so much thereof as" consists of immove¬ 
able estate, as the ultimate heirs thereof in remainder 
for an estate of inheritance. That the Defendant, 
LnxMmeehaee, may be restrained by injunction from 
selling or disposing of any part o( the estate, from 
committing waste, and from adopting one of her 
brother’s sons. It further prays for an account, and for 
a receiver, if necessary. To this Bill the Defendants 
have demurred, on the grounds, that the‘'Plaintiffs 
have not shown themselves to be, according to Hindoo 
law, heirs or legal persom^l represe ntatives of Bhug- 
wantrao Venca/ee, or his son, GujanoUf or that they or 
any of them are or is entitled, on the decease of 
Luxumeebaee, to take and enjoy the whole or any part 
of the estate of Bhugwantrao^ or his son, in undivided 

shares, or otherwise for an estate of inheritance or 

• . 

for any other estate ; or that they or any of them are 
or is interested in the account as prayed. There is a 
further ground of demurrer for want of parliesj, in 
respect of the non-joinder of the husbands of the 
three daughters^ which, on the view.the Court tak^^s. 
of the case, it will not be material to consider, for, in 
our opinion, the Defendants are entitled to succeed 
on the other grounds on which they have relied. It 
was admitted that the property which was the subject 
of Bhugwantrao's bequest and the present suit, must 
be lakeii upon the pleadings to have been (as in fact 
*it was) separately acquired property by him. Although 
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alleged iii the Bill, yet it was. not contended before us 
A) argument, that Bhugwantrao had not an absolute 
’disposing pdwer over his separate estate. No ques¬ 
tion was, in effect, raised as to Luxumeebaee's right 
to take the .Tioveable property absolutely. It appears 
to US that the devise may be construed as giving to 
Luxumeebaee and Gujjanon, first, either a joint tenancy 
for life ; or second, a tenancy in common for life ; 
or third, a joint tenancy in quasi fee ; or fourth, 
a tenancy in common in "quasi fee. If the first 
construction be adopted, Luxumeebaee takes a* life 
interest in the entire estate by survivorship, and 
the reversion vests ivs.^an undisposed of residue in 
Bhugwantrao's heir, who was Gujanou, and upon 
the deatl\of the latter it went to his, Gujanon's next 
heir. On the second construction, Luxumeebaee would 
take her moiety for life, and Gujanon's share would, 
with the reveri^ion in Lvxufneehaee*s .moiety upon his 
death, desce.nd upon his next heir. On the third 
construction, Luxumeebaee would take under the 
Will an absolute interest by survivorshiip in the resi¬ 
due. On the fourth construction (that of a lena,ndy in 
common in quasi fee), Luxumeebaee s share vested in 
.her absolutely, and on Gujanon's death his moiety 
descended upon his next heir. The substantial ques¬ 
tion for decision is, in whom, upon the pleadings 
as they stand, is the absolute interest in the property 
of Bhugwantrao Vencajee now vAted ? According 
to all the authorities recognized at this side of India^ 
LuxunteebaeOi as mother of Gujanon^ became his heir, 
and if she were to take an absolute estate in the pro¬ 
perty, the Plaintiffs could have no title. The quantum 
of- estate which she is allowed to take in the character 
of heir to her son is not free from doubt ; although 
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in the category of those who take as heirs t6 a>sepa< 
rated brotlier, there is no distinction or dtfferenctf 
made betw'een the quantum of estate taken by a‘ 
mother from that taken by a son, a father, a brother, 
or any other relative, who a^irnittedly takes in such 
an inheritance the most absolute estate known to 
Hindoo law'.—(See MenUy Yaynyawalcya, Mitaeshara 

I ♦ 

ch. ii , sec. iii. ; Mayucka, ch. iv. sec. 8, &c.). Where 
the quantum of estate has been cut down to a life 
interest, when the inherita*nce descends upon a female, 
it mdst be ascribed to the influences of usage, as the 
restriction is not to be found in the early Canons of 
inheritance. In Dencooverdat*» cflsc (o), this Court held 
that the widow of an intestate, childless, and sepa¬ 
rated brother, took the moveable property absolutely, 
and the immoveable for life only, with remainder to 
the heirs of tl;e intestate. That decision was very 
much based upo,n the principle of allow'ing the law 
of usage to control the letter of that portion of the 
written law which was in favour of the widow. See 
Mitaeshara, ‘On Inheritance,’ ch. II., sec. i., .where 
the order, of succession is declared ; and par. 39, of 
that section where the Commentator, after discussing 
alt the various opinions, sums up in conclusion, as^ 
follows:—‘ Therefore, it is a settled rule that a 
wedded wife, being chaste, takes- the whole festate'of a 
man who, having separated from his co<heirs and not 
subsequently reunited with them, dies 'leaving no male' 
issue.’ However, in the view which we take of this 
case and for the purposes of this demurrer, it will not 
be necessary to decide whether a mother fakes by 
inheritance from her son the absolute interest, or an 
estate for life only ; that she is entitled to the latter* 
tna/be taken to be conceded upon the pleadings^ and 


{a) Sec post, p. 53S. 
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there cannot, in our opinion, be any doubt upon that 
point at this side of India, Supposing, then, Luxu» 
meebaee to take a life estate only in the descended in¬ 
heritance, the reversion vests in the next heir of 
Gujanan, and upon the best authorities recognized in 
this Presidency, that hifetr is his sistersj who are De¬ 
fendants in this suit. This appears, fro± Mayucka^ 
ch. iv., p. 19, where,* after enumerating the mother 
{see pp. 14 and 15), the uterine brother and his sons 
(secs. 16 and 17), the paleriral grandmother (sec. 18), 
(and no paternal grandmother of Gujanon is shown 
to be in existence on the face of this Bill), the Com¬ 
mentator, ill sec. tg, ^proceeds thus;—‘ In default of 
her (the paternal grandmother) comes the sister, 
under this text of Menu, To the nearest Sapinda 
(male or ' female) after him (or her) in the third 
degree, the inheritance next belongs, and thus of 
Bruhuspitia, where many claim the inheritance of a 
childless man, whether they may be paternal or 
materna# relations or more distant kinsmen, he who 
is the nearest of them shall take the estate.' And 
the next rank is hers (the sisters), both from her 
being begotten under the brother's family name and 
there being no further reservation with respect to the 
gentile relationship. Neither is she mentioned in 
the texts a« an occasion of taking the wealth, but as 
next of kin she succeeds. Considering the high 
authority of the 'Mayucha on this side of India^ this 
• might alone seem sufficient to establish the position 
that the sister comes next in order of inheritance 
after the paternal grandmother; but, according to 
‘Certain Commentators* on the Mitacshara^ the sister 
CQmes next in* order of inheritance after the brother. 

IX—68 • 
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Tlie passage in the Mitacshara is contained^ in the 
first paragraph of ch. II., sec. iv.: ‘ On failure of tl»je 
father) brethren share tl»e estate.’ Nanda Pandita 
and Balam^Bhatiat says Mr. Colebrooke in his note to 
this passage, consider that, as including ' brothers and 
sisters/ in the same manner in which ‘ parents ' have 
been explained ’mother and father,’ and conformably 
with an express rule of grammar {Panini^ sec. 12, 68). 
They observe, that the brother inherits first, and, in his 
default, the sister; this opinion, Wt. Colebrooke •At 
is ‘controverted by Camalacara and the author of 
Vyavuhara-Mnyiicha. It certainly is so in sec. 16 of 
chaps, iv, and viii. of the Mayucha^ 105; but, it 
should be observed, that in p. 15 of the same commen¬ 
tary the doctrine of the Mitacshara^ now generally 
regarded as established a.s to the words' ‘ parents ’ 
including both ' mother and father,’ is controverted, 
and on precisely the same grammatical grounds. Sir 
Thomas Strange, vol. I., p. 146 [2nd edit.], after stating 
generally that the sister is excluded from succession, 
adds:—‘ Such appears to be the law of the Bengal Pro-' 
viixces; but is not to be taken as universal, opinions 
existing, that the term ' brethren ’ in the enumera¬ 
tion of heirs in the Mitacshara^ includes ‘ sisters,’ as 
‘parents ’ have been seen to do ‘ father and mother;’, 
but, observes Sir Thomas Strange^ ‘ they s|.and contro¬ 
verted.’ For this position he refers to the Appendix 
in his and vol., ch. vi., pp. 243, 244, and especially 
to the remark of Mr, Colebrooke there printed. In 
the passage thus referred to Mr. Colebrooke observes, 

‘ Commentators on the Mitacshara allow the sister 

• 

to come in, on failure of brothers. This opinion 
is, however, controverted,’ and, to show that is so. 
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Mr. Colehrooke refers to the very passage already 
cited from’the Mitacshara, from Mr. Colebrooke's 
notf s to which it appears that one of the two autho> 
rities cited as controverling the position is the 
Mayucha \ and, on' reference to the Mayucha, it 
further appears that^ the opinion as to the generic 
word ‘ brethren ’ iticluding ‘ sisters,’ is contro¬ 
verted there on precisely tl e same grammatical 
grounds on which the same authority had contro- 
verted-tlie opinion, that the generic word ‘ pare’nts ’ 
includes the mother ; which latter opinion Sir Thomas 
Strange regarded as»well established. The expres- 
.sion, therefore, in Sir Thomas Strange's first vTolume, 
that the ,^opinion in question stands controverted (it by 
such an expression be meant, is conclusively or finally 
controverted), must be regarded as too strong. A 
similar construction should apparently be given to 
the words ‘parents' and ‘brethren.’ He no doubt 
adds, on the authority of Mr. Colehrooke^ that 
Jagannatha observes, it is now here se?n that sisters 
inherit the property of their brothers; but . Jagan-* 
natha, whatever the case may be on the other side 
of India^ is. not of binding authority on this. It 
would, on the whole, appear a safe proposition to lay 
down that" in this part of India, even if the opinion 
be not established, that the term ‘ brethien ' includes 
‘ sisters,’ and, therefore, if sisters do not inherit on 
failure of brothers or brothers’ sons, 

events, that the doctrine of the Mayucha must be 

# 

held to prevail, and that sisters come next in succes¬ 
sion to the paternal grandmother. Either doctrine, 
however, will entitle the sisters to succeed to the 
inheritance o: Gujanon upon the death of Luxuma- 
haee. As to the mode in which the sisters take, it* 
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would appear, by analogy, that tliey take sfs 
‘ daughters/ In a passage from the Commentary 
of Nattda PanditUf cited by Mr. Colebrooke in his 
annotations, in par. 5 of the 5lh section @f the 
second chapter of the Mitacshara (p, 351), occur 
these words: ‘The daughters of the father and other 
ancestors must be admitted, like the daughter of the 
man himself, and for the same reasonbut the 
daughters of the man himself take absolutely, and so, 
therefore, do the sisters. In Deucooverbaee's case {a} 

(a) The judgment of the Chief Justice Sausse in this case, nom, 
Pranjeevandass Toolseydass v. Deuc/yoverbaee, was transmitted 
with this appeal, and was, in its material parts, as follows : — 

“ In this suit there are two grounds of claim : first, that the 
Plaintiffs were entitled to property as members of ah undivided 
family ; second, that even if RatndaSi was to be considered as having 
separate esta'e, yet that he willed it in such a way to charily that 
the bequest was void for vaguenes»s, and, therefore, they, the Plain¬ 
tiffs, were entitled to come in as heirs with Bhagwanuass. 1 have 
already decided and given reasons for thinking that the property 
was not undivided, but separate property, and, therefore, that' 

f * 

Raijfidass had power to will it away, and that his Will operated on 
it. So far the Plaintiffs' case failed, and they ought then to show 
they haiajocus standi in Court as heirs under a void bequest. 
The first question remaining is, whether this 'devise is a good 
charitable devise.—[Here followed the reasons for holding that the' 
devise was void, and that the property became undisposed of rdsidue, 
according to the Hindoo law,]—The Testator left a widow arid 
daughters, and we must consider first what estate the widow tool&> 
the husband .dying leaving separate property. 1 have left con¬ 
siderable difficulty in coming to any decision, as the schools are so 
conflicting, and it is difficult to follow the reports of the Adawlut, 
llie Books that are of authority in this part of India are three—* 
Menu, Mitacshara^ and Mayucha, Mr.' Coleirooke^ the celebrated 
aitthor of the Digest, speaks of the Mayucha in a letter set out jn 
I Slrange's * Hindu Law,' p. 318 fsnd edit.] ; the next in authority 
is the Mttaeshara, which Mr. Borradaile mentions in bis Reports,and 
hel^says there a.-e three Books generally referred to in this part of 



, ON ‘appeal from the EAST INDIES. 

this Court in 1859, after lengthened consideration of 
all the accessible authorities, and after consulting the 

the country. I also had inquiries made of the Shaslrees here and 
at Poon-\h, and they say the§e three Books establish the usage, and 
have been referred to for the last eighty years at least as authorities 
here on the law of inheritance. 'I'he Daya~Bhaga referred to in 
Sir Thomas Strange's w'ork is of the Bengal school. I was led to 
make these inquiries because Strange refers to Bengal Books—the 
Bengal law being different. Thep, according to these three Books, 
what estate does the widow take ? All the authorities, both in 
and here, are in unison as to the right of the widow to 
succeed where the property is separate, and in the former to un¬ 
divided also, bur her pow^r over it is said to be limited on the Bengal 
side, and she is merely treated as tenant for life. But ou this side 
there appears to be a different practice, which appears to be founded 
on the aathority of the Books I have mentioned. In i Strange, 

* Hindu Law,' p. 247, he says the restrictions on the widows’ power 
is limited aitd concerns land only—but as to personal estate greater^ 
latitude is given. He cites the Bengal Reports, and Borradaile's 
Reports. 1 cannot get the Reports, but Borradaile does not 

bear him out. In Sp. bummary, published by the Bengal Government 
in 1825, it is stated, that the widow holds the moveable property 
absolutely ; but of land is merely tenant for life! He there refers 
to the Mitacsh.ira, which says, therefore, it is a settled • rule that 
the widow takes the who’e estate when separate, if living chaste. 
The Mayucha .lays down the proposition very much in the same 
way, and says the widow takes the moveable and immoveable pro* 
perty. On»the questions submitted to 1 the Shastrees, it appears 
that the widow has power over the whole estate for proper purposes, 
and over the immoveable property she is limited to the use of it 
for life, but can mortgage or sell it for necessary purposes—but she 
is bound to exhaust the moveable before resorting to the immoveable 
property, the latter being an object of care to the Hindoo law, with 
a view to* preserve it for the heirs. The cases are very conflicting, 
but I found over the moveable she has power, but that it is denied 
over the immoyeable, and that a widow may give during her life 
personal property, but cannot will it (the learned Judge here referred 
to 2 MorUy's Dig., p. 69). On the whole, I think the spirit and 
practice of the Hindoo law as existing in Western India, will be best 
construed by treating the widow as having uncontrolled power 
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ShastreeSy both in Poonah and in the Sadder Adawlut 
of Bombay^ held that daughters, on ^this side of 

over the moveable estate, but not having more than a life use over 
the immoveable estate. The widow has by the text Books a ‘ 
number of duties thrown on her as to spending money, but they are 
of that character that it would be impossible for the Court to carry 
them out. In Bengal, dealings by a widow with the immoveable 
estate are legally but not morally good, but 1 am not aware that it 
has been so held here. I have, therefore, come to the conclusion, 
that in^regard to immoveable property her estate is in the nature 
of that of a tenant for life. The widow, therefore, not having full 
power, we must see w'ho are entitled In this case there arc 
daughters. Now, according to all the ^^.uthorities, the daughters 
take next*after the widow. But w'hat is the nature of the estate 
they take ? And here there are differences of opinion ; but dealing 
with the question according to the three Books I have ^nentioned 
it appears to me that the daughters take an absolute estate. I hat 
the separate property they take by inheritance from the father 
ranks as Stridhana, <s asserted by the Mitaakara ; but this is 
denied by Strange. But the practice, so far as my search goes, 
does not agree with the Mitaeshara ; therefore, I think it is 
not expedient or cotisonant with practice to hold that property 
comity,'to daught'ers by inhei itance is Stridhana, but merely the 
immoveable part of it. Strange says, ‘Neither does such pro¬ 
perty go as ^tridkana, but, according to southern authorities, it 
classes as Stridhan but going to the fountain ert, law. Menu, as 
quoted in the Mayucha, p, 103, s. 10, w'c have it laid down 
that, in default of sons, the daughters are treated as sobs, and'take 
absolutely. With reference to this point, also, I consulted the- 
Shastrees both here and at Poonah, the question being, whether 
daughters could alienate any and what portion of the property 
derived from their father, who died separate ? The answer was, ^ 
that daughters obtaining property could alienate it at their will and 
pleasure ; and in this the Shasiref& of both places agree. On re¬ 
viewing the authorities, and 3 Colebrooke'9 Dig , p. 465, where it 
Was held that daughters have a right to alienate property inherited, 
i hane -corae to the conclusion that daughters take the immoveable 
property absolutely, when it comes to them after the death of 
tht 'mother; and that the Plaintiffs have no locus standi in 
the Court. Therefore, in this cause, the Bill must be dismissed,"^ 
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India, taking by inheritance, take an estate absolutely. 1864. 

'I bis doctrine was mainly based on the authority of Vbnaykck 
•the Maj/ufAa, ch. iv., sec. 8, para. 10, p. 103, and on 
that of the Mitacshara, ch. II., sec. 2, paras, i and 2, 
p. 341. The passage from the Mayucha is as fol¬ 
lows:—'In delault oT the wife, the daughters suc¬ 
ceed, even as Menu says. The son of a man is even 
as himself, and the daughter is equal to the son; 
how, tlieo, can any other inherit his property but a 
daughter, who is as himself?’ lii the case of Deucoo- 
verbace, each Shastree rested his opinion as to the 
ii-iheritability of the daughters on this same passage 
of the Mayucha, rt^ferring to it as a work of high and 
generally received authority, not only in Guzirat, hut 
in Bombay and the Deccan ; that is to say, over the 
larger and more important portion of this Presi¬ 
dency. Of the general authority of the Mitacshara 
on this side of India there can be, pnd, in fact, never 
has been, any doubt; and on this'point the .il/rVac- 
shara is not less clear and explicit than the treatise 
already cited. The text of the Mitacshara already 
referred to is in ch. II., sec. 2, on the ' right of the 
daughters and daughters’ son.’ In par. 1 it is laid 
down—‘ on ^ failure of her {i.e, the widow) the 
daughters inherit.’ Par. 2 is as follows :—Thus Cat- 
yayana says, ‘ Let the widow succeed to her husband^s 
* wealth, provided she be chaste ; and, in default of 
her, let the daughter inherit, if unmarried.’ Also 
Vrihaspati, ‘ The wife is pronounced successor to 
the wealth of her husband, and in her default, the 
dauglitet. As a son, so does t))e daughter of a man 
proceed from his -several limbs. How, then, should 
, any other person take her father's wealth ?’ In the 
face of authorities so clear and explicit as thes^ are, 
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and so generally regarded as binding on this side of 
Ittdia^ it becomes immaterial to examine tlie case 
referred to in the argument as having been decided in 
Bengali where a different school of doctrine prevails, 
as to some portions of the line of Hindoo inherit¬ 
ance. We will observe, that the above expression in 
Catyayana, ‘ let the daughters inherit, if unmarried,' 
is shown by the following sections in the Mitacskara 
not to be restrictive, but preferential only as between 
married and unmarried d^ghters. It thus appears, 
that upon no construction of Bhugwantrao*s Will have 
the Plaintiffs, on the ;face of the Bill, shown that 
they arc entitled, upon the decease of LuxurneebaeCt to 
take the whole of the estate of Bhugwantrao for an 
estate of inheritance, or any other estate. They 
have of course equally failed in showing tl^at they 
are interested in the account as prayed: and the 
demurrer must be allowed with costs.” 

The present appeal was from this judgment. 


Mr. Roltf Q. C,, and Mr. G. Lake Russell, for 
the Appellants, 

The question raised is one of inheritance and suc¬ 
cession by the Hindoo law. The Appellants are the 
sole ultimate heirs and legal personal representatives 
of Bhugwantrao, and of his son, Gujanon, acojrding.to 
the’Hindoo law, and entitled, as we in.sist, upon Cuja- 
non's death to a moiety of his estate, subject to the life 
interest of the Respondent, Luxumeehaee, and upon 
her decease absolutely to the whole estate of Bhug¬ 
wantrao and his son, in undivided shares. Luxurnee- 
baee, as a Hindoo widow, is, by. the Hindoo law, 
at the most, entitled only let a life estate in the move- 
able* and in.moveable estate of her husband, whether 
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she takes under the Will, or by inheritance. Reerui 1364^ 
Sing V. Koolahul Sing («), and cases cited in 
Morle/s D*g., Vol. I., p. 614, pars. 8, 15. If Anunurow 
the Will purports give her a larger estate than Luxumrr- 

an estate for life, the devise is inoperative and void in 
law as agait>st the .Appellants ; but whatever be 
the quantity or quality of the estate now vested in 
Luxumeebaee^ and formerly belonging to her deceased 
husband, whether as tenant for life, or as joint tenant, 
she Iras no power of disposing of the same, or at least 
of the immoveable part thereof, by Will, or otherwise, 
and the same, on Gujnwns death, descended to the 
Appellants, subject to Luxumeebaee*s life estate, and at 
h.:r deceas^ will devolve, according to the Hindoo law, 
upon the Appellants as remainder-men for an estate 
of inheritance. This view holds good whether the 
family be considered as undivided, ’qr separate, or 
whether the property be considered as ancestral, or 
property separately acquired. In any event, the 
Appellants, the male cousins, as the male •representa¬ 
tives of BkugwJintrao and Qujanon^ succeed as hi^ir-s in 
prclerencc to daughters. Stranger's Hindu Law," 

Vol. 1 ., pp. J44 6, [2nd Edit.,] ib. vol. JL, pp. 

243-248. Mitaeshara, cii U., sect, 4, par, 7, 

p. 348. Mbrley's Dig., Vol. L, pp. 3^1-2 pars. 

125.7, .180-3. Deucooverbaee' case, referred to 
in* tile judgment ot the Court below (^), only de¬ 
cided that the widow had a life estate ; and though it 
was there held that her daughters succeeded on her 
' death, yet such holding is contrary to the authorities. > 

Even in cases where females take by succession, or 

descent, Irom the parent or brother, they take lifp 

estates Only, and not absolutely. Again, the daughters 
2 Mode's Ind App- Cases, 331. ( 3 ) p. 528. 

» , IX—69 
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bring married, and tiieir marriage portions paid, ex¬ 
cluded them from participation. 

Sir Hugh Cairns, Q. C., and Mr. Wickens, for the 
Respondents, were not called on. 

Their Lordships' judgment was pronounced by 
The Lord Justice Knight Bruce. 

’ The question raised, by the demurrer, the subject 
ol this appeal,,is, whether the Plaintiffs in the suit, 
the Appellants, have by the statements in their Bill 
shown any interest in the estate of Bhugwantrao, 
the Testator in the cause, or ,any concern with it. 
If they have not, the^ demurrer was rightly allowed. 

Bhugwantrao was a Hindoo, resident at Bombay. 
He Uied in the year 1851, having made his Will 
in the E^gli^h language, in that year. He ap¬ 
pointed his vvi(d‘, one of the Respondents, now his 
widow, sole Executrix, and in addition to some 
directions, which need not be now particularly men¬ 
tioned, he expressed himsell thus :— “ All the out¬ 
standing debts due to me must collect, and after 
paying legal debt due by me, and the expense -of 
the funeral and other ceremonies during the fiist 
year of my death, the remainder property, both' 
moveable and immoveable, &c., I give and bequeath 
to Luxumabaee, my dearly beloved wife, and my 
little sun, Gujanon, an iniant," Then follows ‘ an 
expression which has with propriety been the subject ■ 
uf observation, namely, the expression, “the joys, 
&c,, I have made for my wile and children, they* 
belonging Ihemselves respectivefy." Their Lordship-, 
ho^vever, conider ,that the word “ respectively ” has 
no application to the gift of the residue, but refers 
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only , to* whatever may have been meant by “ the 
.joys, &c/' * 

• • The Testator, as has been said, diecl in the same 
year, sui*vived by his wife, the Executrix, one of the 
.Respondents, and her three daughters by him, who 
are also Respondents, and by the infant son, Gtijanon, 
who died in the year 1853., ^ child under four years 
of age. 

Observations have been very properly made con¬ 
cerning the true construction of the words of llie 
gift of the residue—whether as giving, or not giving, 
an absolute interest, and w’hether as giving, or not 
giving, an interest jn the nature of what English 
lawyers call a joint tenancy in common. In the circum¬ 
stances that happened, their Lordships do not think 
it necessary to give an opinion upon that point or 
those points of construction, for whether the gift 
was a^isolute or not absolute, whetiier in common, 
as we call it, or in joint tenancy, upon the Tes¬ 
tator's death, the widow and his son took the 
whole between them, at least in possession, and upon 
the death of the son, an infant of tender years,'the 
widow became in every possible view entitled to the 
whole, at least for her life. There is no possible 
.claim to an interest in possession in the Appellants. 

Their claim is thus founded. They contend that upon 
the death of Gujanon the absolute interest in the whole, 
or a moiety, subject to a life interest in the widow, 
devolved upon his heirs, and that those heirs were 
the Appellants, and not the three daughters of the 
Testator, *the co-Respondents with the widow. They 
. make out, they say, that proposition by the nature of 
their relaliunship, namely, *that they were the sons^uf 
the brother of the Testator, and being so related in 
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the male line they excluded by law, they* tl^ 
sisters of Gujanan from the heifsbip to him, a proj^,- 
sition wliieh the Respondents deny. • 

Now, upon the question of the capacity of the 
sisters to be heirs to their brother, diHerent views of 
the law appear to have been taken in different parts 
of India^ and a geaerai leaning in. favour of exclud¬ 
ing the sisters in such a case' appears to prevail in 
Bengali but appears not to prevail in the territories 
of Bombay. It is a point upon which, probably, it 
may be said, that a reasonable difference of opinioa 
may be entertained ; but tlie authorities most re¬ 
garded in Bombayt whence this case comes,, seem to 

t- ^ 

be in* favour ot preferring ih^; claim of the sisters to. 
the claim ol the male paternal relatives, the cou.'.ins. 
The Chief Justice in giving Ids judgment in tne pre¬ 
sent case, quotes a Book, with which we are aot 
familiar here, but winch seems to be well known in ‘ 
Bombay^ and Ho be considered and treated as* an 
autliority there. He says (a), “ Supposing, then, 

Luxutteabaee to take a life estate only in the descended 
inheritance, the reversion vests in the next heir of 
Gu^anon, and, upon the best authorities recognized in 
this Fresideacy, that heir is- bis sisters, who are De¬ 
fendants in this suit. This appears, from Mayucha,, 
cb. iv., p. 19, where, after enumerating;,, the mother 
(see pp. 14 and 15}, the uterine brother and his 
sons (secs. 16 and 17), the paternal graadingther 
(sec. iSJ—and no paternal grandmother of Gujanon^ 
is shown to be in existence on the face of this ,Bill*— 
the Commentator, in section 19, proceeds thus 
‘ In default of her (the paternal, grandmother} cornea. 


{ii\AiUei p. 525, 
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■ the sister, 'under this text of Menu. To the nearest 
Sapinda (male or female) after him or her in the 
tliird degree, the inheritance next belongs ; and 
thus of Bruhuspitia^ where many claim the inheri¬ 
tance of a childless man, whether they may be 
paternal or materrnai relations, or more distant kins¬ 
men, he who is the nearest of them shall take the 
estate.’ And the*next ra'nk is hers (the sister’s), 
both from her being begotton under the brother's 
family name, and there, being no further reservation 
with respect to the gentile relationship. ,Neither 
is'she mentioned in the texts as an uccaaioiv of taking 
the wealth, but as next of kin she succeeds. Consider¬ 
ing the high authority of the Mayucha on this side 
of India^ this might alone seem sufficient to establish 
the ^sition that the sister comes next in order of 
inheritance after the paternal grandmother; but, ac¬ 
cording to certain Commentators on the Mitaeshara^ 
the sister comes next in order *of inheritance afier 
the brother. The passage in the Mitaeshara is con¬ 
tained in the first paragraph of ch. II., sec. 4 : * On 
failure of the father, brethren share the estate.' 
Nanda Pandita and Balam-Bhatta, says Mr. Cole- 
brooksy in his note to this passage, consider that as 
including*' brothers and sisters’ in the same manner 
in which ‘ parents' have been explained ’ mother and 
father,’ and conformaoly with an express rule of 

grammar. They observe, that the brother inherits 

first, and in his default the sisters; this opinion, 

Mr. Colebrooke states, is controverted by Camalacara 
and .the author of Mayucha^ It certainly is so in 

seci 16 of chapters iv. and viii. of the Mayucha^ p* 105; 
but it shpuld be observed, that in p. 150! the same 
Commentary, the doctrine of the Mitacshar^§, now 
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generally regarded as established as to tho word 
‘parents’ including both ‘mother and father,’is con¬ 
troverted, and on precisely the same grammatical 
grounds.” 

Their Lordships desire not to be understood as 
expressing an opinion that the general course said to 
be taken in Bengal upon this subject, or upon the 

r 

construction of the word ‘ brethren,” is wrong ; but 
certainly neither are they satiAhed that the con¬ 
struction put by the pa«:sage in the Mit'acskara^ 
which «has been mentioned, and generally adopted as 
it seems in Bombay^ is wrong. Their Lordships 
-come to the conclusion thac the general rule in 
Bombay hns lung been, and is, to treat the sisters as 
heirs to the brother rather than the paternal relatives 
of the description of the present Plaintiffs. A'ceord- 
ingly their Lordships think that they*may safely and 
properly, in the present instance, adopt or accept 
that rule. They K:onsicler that in Bombay^ at least, 
the sisters in such a case as this, are the heirs of 
the brother. The consequence is, that in whatever 
possible manner the Will ot the Testator is read, 
the entire interest in the property in question must, 

we think, be viewed as vested in the widow and her 

( 

daughters, or some or one of them, and that, there¬ 
fore, the Appellants here, the sons of the brother of 
the Testator, are suing in a matter in which they 
have not shown the slightest interest, nor with which* 
they have any concern. The result is, in their 
Lordships’ opinion, that the demurrer was rightly 
allowed, and that the appeal should be dismissed, 
with costs. 

U ought to be added, as t‘o the argumeht that the 
’marriage of the daughters and their marriage pur. 
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tions excludfd them from participation, that their 
Lordsliips* think theie is no ground fcr that argu¬ 
ment eillier in principle or otherwise. 
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Kaiama Natchier .... .... Appellant^ 


AND 

Srimut Rajah Moottoo Vijaya \ 

- - Raganauha Bodha Gooroo V Respondent.* 
Sawmy Feriya Odaya Taver 1 


On appeal from the Sadder Dewanny Adauelut at 

Madras. 

% 

In this case the appeal was brought from a decree of 27th, 28th, 

the Civil Court of Madura, dated the 27th of December^ 

1847, by \ hich tlie Respondent^ lather, Gowery 
Taver, the son of Oya Taver, was held entitled to the 1863. 

^.. II. . > 

Zemindary of Shivagunga, as heir to the Appellant's TheZemm- 

* • dary oiShiva» 

Present : Members of the Judicial Committee, —The Risht . 

Madras is in 

Hon. the Lord Justice Knight Bruce, the Right Hon. Sir Edward the nature of 

l<van, and the Right Hon. the Lord Justice Turner. a Principality, 

* • impartiine, 

Assessors, —I'he Right Hon. Sir Lawrence Peel, and the Right and capable 

Hon. Sir James W. Colvile. of enjoyment 

• • by only one 

member of 

, the family at a time. 

B3;the law ot inheritance prevailing in Madras and throughout the 
southern parts of India, separate acquired estate descends to a widow, 
in default of male issue of the deceased husband. 

The interest of a Hindoo widow so succeeding to her husband’e 
estate is similar to that of a tenant in tail by the English law, as 
• representing the inheritance. 

ill a united Hindoo family where there is ancestral property, andTone 
of the meinbers of the family acquires separate estate, on the death of 
that member such separate acquired estate does not fall into the common 
sfbek, but descends to the male issue, if any, of the acquirer, or in 
default, to his daughters, who, while they ta^e their father's share in 
the ancestral property, subject to all the rights of co-parceners, inherit 
tiie self-acquired estate free from such rights. , 

Where property belonging in common to a united Hindoo family ha» 
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father, Gowery Vallabha Taver^ in preference to Anga 
Meotto$ Natchiar, the survivitig widow of the latter, on 
the ground that Appellant's father and his elder 
brother, Oya Taver^ were undivided brothers. Tiie 
appeal also embraced the decrees of the Sudder Adaw- 
lut Court at Madras, dated the igth of April., 1852, the 
5th of November, the 3rd of March, i860, and 

the decree of the Civil Court of Madura of the 25th of 
August, 1859, in which it was held that the Appellant, 
claiming as heir in remainder after the death of 
the surviving widow, Anga Moott00 Natchiar, not 
entitled either to app-al iro n the decree of the 37th of 
December;^ *847, or to prosecute a new suit to recover 
the Zemindary. 

The property claimed comprised the Zemindary of 
Shivagunga, a Zemindary of very great value, situate 
in the District of Afadura in the Presidency of Madras, 
together with otfie'r property and mesne profits to a 
very large amount. 

The circumstances of the case, the history . of 
the Ze^nindary of Shivagunga, and of the extensive 
litigation respecting the succession, were as follow :— 

The Zemindary of Shivagunga was created by 


been divided, the share of a deceased member of the family goes in the 
general course of tlescent of separate acquired property ; but if there 
w a co-partnership between the different members of the united family 
surrivorship follows. 

Upon the principle of survivorship, the right of the co-partners in 
the undivided estate overrides the widow’s right of succession ; but 
with .cespect to self-acquired property of a member, of the'united 
family, the other members of the family have neither community of 
intei^tj nor unity of possession, therefore, the foundation of the right 
to take by survivorship fails. 

A decree in a suit by A. against B., claiming as widow, to succeed to 
her husbaod’s estate, in preference to B., his nephew, on the grround of 
the family being divided, held not to operate as res judicata, or capable of 
being pleaded in bar to a i.uit by C., a daughter, claiming to succeed to 
her Other's estate on ^ de.Uh, on the ground that the property -was 
8 elf*acquired by her father. Such judgment, though viewed otherwise 
by the Court below,’determines only an issue raised concerning a par- 
ticubst person, and is not a judgnient in rem, but simply a judgment 
%ni*r Partes. 
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Saadut*Ally Khnn, Nabah of the Carnatic, in the year 

• given as an.,heretlit^ry flt'f by him to 

• • Shasavarna Odaya Taver, of the family of Nalvooty^ 

of the Marawa caste, in reward for his military 
services. Shasavarna was on his death succeeded 
by his only soS’t 'Vadoag'anada, who W'as killed in battle. 
Vadooganada had a» infant daughter by his wife, Ranee 
Velu^ but no other cliild. It appeared that two persons 
named Vella Murdoo and Chinna Mtirdoo then usurped! 
the actual government of tl»e Zcmindary, and ultimately 
wrested from the of the Carnatic his acquiescence 

in the nominal tenure of the Zemindarship by Ranee 
Vein. Velu gave her daughter by Vadooganada in mar¬ 
riage to one Vengam Odaya Taver. The daughter died 
in giving birth to her first child, and the child sur¬ 
vived its mot>>er but a short period. Both died in the 
fifctime of the Ranee Velu. who w^as thus left issueless. It 

m 9 

also appeared that the Appellant’s father lived ntShiva-' 
gunga with the Ranee, who, it was alleged, had adopted 
him. The parlies who then appeared to be entitled to the 

Zemindary were two brothers, Oya Taver and Gowery 
• # 

Vailabka Taver, collateral descendants from the; pro¬ 
genitors of Shasavarna. Gowery Vallabha Taver at 
this time about twenty.nine years of age. Oya Taver 
was his senior in years, but sickly and infirm. The 
two. brothers were the nearest relations of Vadooga¬ 
nada, and also of Shasavarna. Vella Murdoo and Chinna 
. Mjirdoo, on thp death of Ranee Velu, expelled Oya 
Taver and Gowery Vallabha Taver from the Zemindary, 
’and joined a rebellion against the Government. This 
rebellion* was put down by the East India Company. 

By I he Treaty of. the I2ih of 3 ^uly,'ijg 2 , all sove¬ 
reign power aver the Poltgar countries, including the ’ 
Zemindary of Shivagunga, was transferred in petpe- 
tuity.by the then Nabob of .the Carnatic to' the East* 
India Company. 
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' >863. By a proclamation of Lord Cli'Oe, dated the ' 6tl) of 

Katama 180!, the Government transferred the 

Nat(^iar which, it appeared, was treated by the Government as 
Thi Rajah an escheat for want of lineal heirs, to the Appellant's 
Shivagunoa, father, Gowery Vallabha Taver^ otherwise called Per- 
mettoor Worria 7 aver^ or Woya T^ver, who was 
collaterally descended frpm the progenitors of the 
first Zemtndary, and appointed him Zemindar of 
Shivaganga. 

By a Sunnud i Milkeat Isiimrarf or deed of per¬ 
manent settlement, dated the 22nd of Aprils 1803, 
the Zemindary was confirmed to the Appellant’s father, 
to hold in perpetuity, with power to transfer the same 
by sale or gift, on payment to the Government of a 
permanent annual jumma. From the time of his in¬ 
vestiture in 1801, until his death in 1829, Appellant's 
father continued the sole Zemindar. 

The principal questions involved in the appeal were, 
first, whether the Appellant’s father and his brother, 
Oya Tav^r, were divided brothers ; and, secondly, if 
the Zemindary was the self-acquin d estate of the 
App&llant’s father. It was alleged by the present 
Appellant that her father, and his elder brother, Oya 
Taver^ bad divided their ancestral and other property 
at Padamattoor and elsewhere, which they held as 
principal Byots under the former Zemindar of Shiva- 
gunga. This division it was said was effected by- 
deeds executed in the year 1792, after which Appel¬ 
lant’s lather remained yixth Ranee Velu zX. Shivagunga^ 
which was some distance from Padamattoor^ where 
Oya Taver continued to reside, Padamattoor having 
fallen to his share on the divUion. It appeared 
that by a Moochilka^ or lease, dated the 1.7th of July^ 
1803* the elder brother, Oya Taver^ leased from the 
Appellant's^ father eight villages, part of the Zemin¬ 
dary, in permanent lease, at a fixed teerva (rent) 
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' Pons 3,15^7. These villages were held under the 
chilka by Oya Taver until his deitli on the 17th of 
Aprils 1815, he having paid the teerva to bis brother^ 
with the exception of some arrears due "at his death. 
By a Moochilka^ dated the 24th of July^ *815, Moottoo^ 
Vadooga Taver^ also called Woya Taver, the eldest son 
of 'Oya Taver, rented the same villages at the satne rent 
in a similar manner ixQva Zemindar, at the same 
time binding himself to pay the arrears due frym his 
- lather. In tlie year 1820, Moot too Vadooga made claim 
to the eight villages as Zemindar of a separate Paliaput, 
at Padamattoor and treated some disturbance,Refusing 
to pay the rent to his uncle, the Appellant’s father. 

This «gave rise to a suit being instituted on the 
21 St of March, 1823, by the Appellant’s father 
against Mootloo Vadooga and his two brothers, 
Gowery Vallahha and Bodha Goorbq Swamy Taver, 
the three sons of Oya Taver, to recover the eight 
villages as forfeited for non-payment of teerva, founding 
his ri'ght upon •'the gift of the Zemindary to him by 
the Government in i8ul, and the two Moochilkas in 
r8o3 and 1815. Mootlo) Vadooga and his two brothers 
61 ed their auswer and thereby set up, by way of de¬ 
fence, first, that they were entitled to the whole 
Zemindary of Shivagunga as the elder branch of the 
family, and that the Proclamation of Lord Clive in 
*1801 was in favour of their father, and that it treated 
,the Appellant’s lather as a mere manager for his 
elder brother; secondly, that the eight villages of 
Padamattoor formed- a snb-Paliaput attached to 
Shivagunga, which had been enjoyed by Oya Taver 
and his ancestors as their own property; thirdly, 
that the Moochilkas were fabrications of the AppeL 
lant’s father: and lastly, tliat the Zemindci^y was 
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iSfij. not the self acqursitioM of the Appellant's father, bttt 
Katama b^en enjoyed* by him and his brother as undr- 

Natc^iar vided brothers. The Appellant's father, by his replica- 
Thb Rajah tion, denied that the eignt tnllages formed a separate 

* OF 

Shivauunga. Paliaputy and rested his case upon his seif-acquisition 
of the Zemindary, and upon the Moochilhas. 

This suit was compromised by a Razinamak, dated 
the 5lh of yanuatyy i8*^6, to the effeetj that the 
Defendants had no right whatever to the Shiva- 
gunga Zemindary, or to the other estate thereto belong¬ 
ing, as scat^:d in ti.e answ'cr; and it w'as agreed that the 
Defend^ints should enjoy the. eight villages under the 
Appellant’s father, pa)ing to l»im a kist of 1,000 
pagodas annually, and that the Defendants slioald also 
pay a part of the arrears of the kist^ the rest being 
remitted by the A{)pellain’s father. 

Under this arrangement Moottoa Vadooga avitlh'M 
brothers held the eight villages, paying ti»e kist td 
the Appellant’.s -father, until his death, winch event 
look place in'the year 1829. ^ 

On the death of the Appellant’s father, Moottao 
Vadooga produced an alleged Will of the Appellant’s 
father, dated the I7lh of June^ 1829, the cay of his 
death, which purported to give him Ihje Zemin¬ 
dary, in case the child of which the Zemindar's, 
fifth wife W'as then enceinte should giove not to be a 
male. 

The Appellant’s father during his lifetime had seven- 
wives. He died without leaving any male ,issue, but 
left three widows, one of whom, hurvata Natchiar, was 
enceinte. Purvata Natchiar, the sixth wife and second 
widow, was, alter the death of her husband, delivered 
^of a female child, thereupon the Government made 
ovt.r the Zemindary to Moottoo Vadooga. Claims were, 
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however, preferred, fo the Zemindary by the three sur- 1863. 
viving widows, Anga Moottoo NatchiaVy Purvat<\^ Katama 
NatchiaVy Moottoo Veray Natckiar ; and a claim Natchiak 
‘ was also set by the son of Cota Natchiary a Thk RajXh 

daughter of the late Zemindary as having been adopted StnvAGUNo/ 
by Purvata Natckiar. The claims of Moottoo Vadooga 
being supported by many pf • the family, the three 
widows vyere induced to give up their claims and that 
of fhe alleged adopted son of Cola Natckiar^ and 
-on the 29th of july, 1830, to execute a Razinanmh 
admitting the right of Moottoo Vadooga as Zemindary 
upon having certain lands made oyer to them for their 
mainteuauce. Moottoo Vadooga was then installed as 
Zemindfir ol Shivagunga by the Government, acting 
upon the Razinamah oi the widows. On the 21st of 
^une, 1831' Moottoo Vadooga died, and was succeeded, , 
and possession of the Zemindary token, by his son, 

Badha Gooroo Sawmy Taver. 

On the 23rd of Marchy 1832, Velli Natchiary a 
daughter of the Appellant's fatiier, on behalf of her in¬ 
fant son, Moottoo Vadooga Tavery filed a plaint, I^o. 4, 
of 1833, in the Provincial Court of the Southern divi¬ 
sion of Madras against Bodha Gooroo Sawmy Taver to 
recover the Zemindaryy on the ground that her son was 
the’senio? grandson of the first wife of the Appellant's 
• father, and as such his heir, according, as alleged by her, 
to an answer of the Appellant’s father to Government 
touching the succession, dated the nth of Aprily 
1822, by which grandsons through daughters were to 
be preferred to widows, and she insisted that tHe 
Appellant’s father and his brother constituted a divided 
‘family, and t^iat the alleged Will was a fabrication.^ 

Bodha Gooroo Sawmy Taver by his answer to this suit 
insisted, that the Appellant's father had only acted as 
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Zemindar by sufferance of his elder brother, Taver\ 
that the Appellaai's father, by an order of * succession 
dated 2-^i)d uf September^ iSq6 , had pointed out hU 
nephews as his heirs in case of failure of sons ; that the 
Will of Appellant’s father was a valid Will ; and that in 
case of partible estates, c nephewjs were preferred to 
daughters* sous, and widows; and in his rejoinder to the 
Plaintiff's reply he urged in addition, that ^ the self- 
acquisitions of an undivided brother descend, on his 
death' without male is!>ue, to his brothers and nephews 
in preference to widows and daughters and daughters* 
sons. • 

Points Were recorded by the Court, but the point of 
division, or no division, was not included, ,aiid the 
opinion of Pundits of the* Sudder Court was taken oi\ 
tne following case “ A Zemindary was held by a 
certain person, after whom it was enjoyed by his 
son, his son’s widow, and his son’s daughter. The 
daughter having been married, produced a daughter, 
who died witi^out issue. All of the above parties 
being dead, the Government published a proclama* 
tion, that the hereditary right of succession to the 
Zemindary was extinct, and that the Zemindary bad 
escheated to the State.- The Government there¬ 
fore conierred the Zemindary on who' was col¬ 
laterally descended irom the original Zemindar^ and 
granted him the usual Sunnud of permanent property 
for it. 

“ A. married seven wives, of whom three w’ere 
living at the time of his death. The ffrst wife had 
a daughter, who bore three sons and a daughter. 
The second wife had a daughter who bore a daughter. 
The third wife had three daughters, the ffrsc uf 
iMiom bore a son and two daughters, the second a 
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son, ^and the third was not niarricd. The fourth, 
iiftli, anil seventh wives had no issue. The sixth 
’Wife had a daughter, who was not married. 

“ A. had an elder undivided brother, i/., who died 
.before A., but some years after the Zemindary had 
been gnnted to A., leaving three sons, the eldest 
of'whom, C, on the death of/i., took possession of 
the Zemindary^ and continued to hold it until his 
death, after which he was succeeded by his son, Z?., 
who is now in possession of the Zemindary, 

, “Question first.—The Zemindary having escheated 
to the Government, and having by them been granted 
anew to A., and bejng therefore in the light ot self- 
acquTed pToperty, to whom ought it, after his death, 
under the principles of Hindoo law, to have descended 
—to the widows of A. and their descendants, or to C., 
“iJie son of the elder brother, B,? 

“ Question second.—Supposing the^ line of descent 
to be in the widows and their descendants, who should 
be considered the heir—the eldest surviving widow, 
■ or the eblest son of the daughter of the first widow 

deceased ? . . • 

“ Question third.—Would it have been consonant 

with Hindoo law for A. to have adopted one of his 
• grandsons (daughter's son) as his son ? 

■“•Queblion fourth.—Supposing A. to have left a 
will jn favour of his elder brother’s son, C., censti- 
tutiiig him heir* to the Zemindary and to the rest of 
his property, to the exclusion ot his wives, daughters, 
*^and grandcliildren, would such Will be valid under 
. the principles ofr Hindoo law ? “ 

To this case the* Pundits on the 28th of October^ 
#833, returned the folldwing answers:—“To the 
first Quer) .—The Zemindary granted by Government 
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to A. shoiiM descend, after his death, to the sot of 
his eldest undividt'd brother. 

“To the second Qiie»-y.—As the Zeminda^fy should- 
so de.scend, the widows of/f. and their offspring, are 
not entitled to it. 

To the third Query.— A. should have adopted 
one of his daugher’s sors, * I?oze//ii^fras,\and it would 

r 

have been agreeable to the fdindoo law. 

“To'the fourth Query. —If A. had left a Will 
entitling* his nephew, C., 10 the Zemindary and 'other 
property, to the prejudice of his widows, his daughters, 
and to his grandsons, such a Will will be consonant 
to the Hindoo law; but the ^nephew is, however, 
bound ‘to' allow maintenance- to the widows of A, 
Such are the texts* propounded in Vignyaneswara^ 
Srnriti Chandrika, and so-forth.” 

Witnesses were examined to prove the alleged fac? 
of the division between the Appellant*s father and his 
brother, Oyr Taver ; the self-acquisition, the forging 
of the Will, and the opinion of the Appellant’s father 
on the order^. of succession in 1822, whereupon the 
Provincial Court, acting on the opinion of the 
Pundits, passed a decree in favour of the Defendant. 

A nga Moottoo Natchiar then asserted her claim, as 
eldest widow of the late Gowery Vallahha Taver, as heir 
to the Zemindary, and in the year 1833, ^ plaint 

in forma pauperis, No. 3 of 1833, in the Provincial Court; 
of the Southern division of Madras'Bodka' 
Gooroo Sawmy Taver, claiming the Zemindary as 
heir to her husband, and stating that the last 
had adopted her husband, to whom Wie Govfernnnent 
confirmed the Zemindary sutmud \ that the-De- 
endant had taken forcible posses^i0n of ’her husband’s. 
pr( petty and deeds ; that he had forged a W’ill; and 
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that arfvantage had been taken of tier to execute the 

Ruzinamah in ignorance of her rights, as being a Hiu- 

• « ^ 

doo widow she wais not allowed to appear in public. 

The Defecidant by his answer denied the alleged 
adoption, and stated that the management of the 
Zemindary viZiZ conceded by Oya Taver^ the rightful 
heir, to his younger •brother*; he denied also that' 
the Will was a forgery, and set up the order of. suc¬ 
cession in tl)e arzee of 1806,,and relied also on the 
Razinamah executed in Julyy 1830, by the widows. • 

The issue of division or non-division, of the brothers, 
was not raised in this suit. 

The Provincial Court, by a decree made on the 
5th of September^ 1834, in this suit, decided in 

favour of* Defendant, on grounds that no adop- 
tiou of Appellant's father by the Ranee had been 
.proved ; that this claim to the Zemindary was from 
tl>e free choice of the Government * and assum¬ 
ing that the brothers were undivided, that the self- 
acquired ^ate of an unilivided, brother, dying with* 
out male’Issue, descended to his nephew in * preferenoe 
to his widow. 

The Provincial Court also, by a decree dated the 
5tli of December^ 1834, decided against the Plaintiff 
in the suit, No. 4, of 1832. 

The Plaintiffs in the two suits of 1832 and 1833 
appealed to the Sadder Dewanny Court at Madras, 

Upon the appeals coming on for hearing, the Sadder 
Cqurt submitted fro the Pundits attached to that Court 
the following questions:—First, is the succession to 
‘ the separate selfracquired property of a member of 
an undivided family governed by the same rules as 
the succession to the joint property of such family? 
Se coiidj the sclf-aiquired pioperty of an individual 
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1^63 not being liable to division, according to the f .indoo 
law, how can it be maintained that such property cah 
Natchiar inherited by the brother in preference to the - widow 
Tmr Rajah of the possession ? > - . 

SMivAouNaA. ■ ^ answer of the Pundits, dated the 16th of 
January^ *837, to the first question was, “ By saying 
' that the separate self-adquired properly' of a member 

of an undivided family is not liable to division, is meant 
nothing more particular than that, at the lime 9! par¬ 
tition of the common things, the acquirer of the said 
property, ir his son, son's son, or grandson, need not 
give a share to the cousins out of the said property. 
Consfjquently, the successlou * to the separate self- 
acquired property of a member of an undivided 
family who died leaving no son, son’s son, or son’s 
grandson, is governed by the same rules as the Sytic- 
cession to the joint property o| such family.” And. 
10 the second question, “The Dharma Sai,tra& declare, 
as sanctioned by the established usage, that among 
the undivided brothers if one die withou^aledssu^ 
the rest of liis undivided brothers, &c., shalr take the 
whole of his wealth and support his widows; but 
they do not declare, nor is it customary, that the . 
separate sett-acquired property ol an undivided 
brother dying without male offspring should .be given 
away to his widows. As it is, therefore, settled that ‘ 
the widow of an undivided brother who died leaving no 
son is entitled only to receive a maintenance, but , not 
to succeed to any kind of property, to which l}ef 
husband had possessed a right, it cannot be properly 
maintained that such self-a :quired .property' can be ‘ 
inherited by the undivided, brother of the possessor 
ill preference to his widow.” Authorities: The 
text of Vrihas^aty and its commentary, clearly show 
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that the widow shall take the whole estate of a man 

• 

who, being separated From his co>heirs, dies leaving no 
male issue, and that the whole property of her husband 
who lived in a united family and died leaving no male 
offspring shall devolve on his father, brothers, &c., who 
were not separated from him. The text of Narada pro- 
pounds that, among* the undivided brothers if one die 
w'ithout male offspring or enter a religious order, the 
rest of the brethren shall dwide his wealth, except the 
wife’s separate propt-rty. Consequently, the texts of 
'Vrihaspaty and Narada^ and the commentaries there¬ 
of, and the text of Yajnawalkeya, declaratory of the 
right of the widow, 'daughters, &c., and the commen¬ 
tary thereof (contained in the law Book Mitac&hara)^ 
furnish fln authority to maintain that the self-acquired 
property of an undivided brother can devolve on his 
undivided brothers after his death." 

On the 17th of Aprils 1837, the Sddder QomtI pro¬ 
nounced a decree in the two appeals, dismissing the 
appeal on behalf of Moottoo Vadooga Taver, and de¬ 
ciding in favour of Aftga Moc^^o Natchiar's _ appeal, 
on the grounds, that no adoption had bren by 

th(B Appellant’s father ; thul a widow was preferred to 
a daughter's son ; that the Apfieliant’s father and his 
brother wpre divided ; that the self-acquired propifrty 
of a divide<l brother descended to his widow jffi prffer- 
.ence’to his brother’s son ; that the Will was^ forgery ; 
and, lastly, the Razinamah of 1830, w|| not biiul- 
ing on Anga Mootiop Naichiar. 

The decree of the Suddzr Court being hbtindhd 
on the assumption . that the two brothef^l were 
dividedi B^dhfi Gooroo Sawmy Taver applied lot a 
review of judgment, on the ground, tiiat the 1^- 
pellant’s father had, in three suits, in the «yoar 1804,. 
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pleaded that he and his brother Oj'a Taver MCeie 
divided, but the Sadder Court refused .such review, 
Bodha Gooroo Sawmy Tavcr then appealed to Her 
Majesty in Council from the decree of the Sudder 
Court, and having died pending the appeal, the 
appeal was, on the 15th of January, 1S42, revived by 
Gowery Taver, bis brother, the* Respondent’s taiher. 
On this appeal a decree was m^de by the Judi¬ 
cial Committee, and cDulirmed by an. Order in 
Council, dated the i8tb of June, 1844, by which the 
decree of the Sudder Court of the 17th of April, 
1837, was reversed, on the ground that no points 
had been recorded iri the Court‘below, as, required by 
Mad. Reg. XV., of 1S16, on the qutstion of division 
or no division of the family ; but leave vfas given 
to the widow to bring a new suit within three years, 
their Lordships stating that the question of divii^ion 
was a most substantial question, and, without making 
any order on the subject, intimated that the question 
of division or no division appeared to be the only point- 
on which the title would ultimately depend {a). 

On the 2nd of September, 1844, Gewery Taver was 
put into possession of the Xemindary by Order of 
the Sudder Court. 


In consequence of the leave given in ^ the above 
appeal by the Judicial Committee of t!)e Privy Council, 
Anga Moottoo Natchiar filed a plaint forma pauperis. 
No. 2, of 1845, in the Civil Court of Madura, against 
Gowery Taver and his younger brother, Namasivaya 
Taver, to recover the Zemindary. The plaiat set forth 
the facts hereinbefore detailed, and the Plaintiff claimeil . 
to be heir of her deceased'busband, shaping her case in 


(<r) Sccwciuic reported, 3, Moore's hid. App. Cases, p 278.. 
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a tVofoid manner; first, on the assumption that it 
was incumbent on her to prove that her husband 
and his brother, Oya Taver^ were divided ; that the 
divided character of the family was established by the 
division and deeds which it was alleged had been 
taken possession of with the other documents by 
Moottoo Vadoo^a,»on the dbath of her husband by the 
adoption of her husband by the Ranee, and his^ separate 
flcesidence with the Ranee Jor many years ; by the self¬ 
acquisition of the Zemindary from the Govefnment, 

"■ and the homage paid to him by his eider brother; by 
the Moochilkas and leases of Padamattoor and the 
eight villages by hftr husband to Oya Taver and his 
sons; by the separate residence of the latter at 
Padamattoor^ a long distance from Shivagunga ; and 
by the Razinamah in 1826 of Bod ha Gooroo Sawmy 
Taver, admitting that the Zemindary was the selfc- 
acquired and separate estate of hes husband, and that 
his elder, brother had no right to it. Secondly, she 
alleged that the question of division or no division, 
was really immaterial, on the ground that, according 
to the Hindoo^'law, undivided brothers' had -no right 
to share in the self-acquired and separate estate of 
their brotWer, either in his lifetime or by descent, and 
she set-out in detail the alleged forgeries of Bodha 
Gooroo Sawmy Taver to prove the undivided character 
of the family, and claimed the Zemindary and the 
mesne profits thereof, with other personal property. 

Gowery Taver, \.he, first Defendant, by hi« a^nswer, 
set up the answer of the Appellant’s father of 1806. 
as to succession \ the alleged Will ; the Razinamah 
of the u^idows, and .the Pundits’ opinion in the 
Sudder Court in 1837; he contended, mcyeover, 
that the Plaintiff ought, in the suit, to have confined 
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h(Ts«lf to the question of division or no div'sion ;*tr'at 
the acquisition of Appellant’s father was b)r right of , 
rousinship and by consent of the elder brother, and he 
denied the adoption and division, contending that tbe 
division ought to have been set up by Plaintiff in her 
former suit, and in tbe appeal before the Sudder 
Court, and he further denie'd the Hindoo law set up by 
Plaintiff, as to the descent of self-acquisitions of an 
undivided brother; he also,denied that the .forgeries 
wrTC the work of his brother. 

c 

Witnesses were called by the Plaintiff to prove the 
deeds of division and the actual division between Appel¬ 
lant's father and bis brother in 179!?, of the padamaU 
toqr lands, and all their property, consisting of Nunja 
and Punja lands, Uiava and Kavil lands, cows,‘sheep,, 
some ornaments, coins, and debts ; that the house at* 
Padamattoor was taken by the elder brother, and the 
house at Stiruvaydl by tlie Appellant’s father ; that the 
brothers always lived separate, the Appellant’s father 
living with Ranee Velu, at Shivagunga. 

On the other hand, the Defendants called witnesses 
to prove the brothers were undivided; that the 
brothers enjoyed the house and Padamattoor lands "in 
common till the year 1794 (most of the* witnesses 
spoke to this period, which was only two yearg’ differ¬ 
ence from the Plaintiff’s witnesses ; that they per¬ 
formed religious ceremonies jointly, a^ well before, 
as after the year 1794. Some of the witnesses de¬ 
posed that the Padamattoor lands were enjoyed in 
common, though when pressed they ad.mitteid that 
kist was paid for the eight villages by Oya Taver to 
his brother, Gowery Vallahha* Taver^ as thq Zemindar» 
Tbe \yitnesses accounted for the separate residence 
of Oya Taver at Padamattoor^ by reason that the watec 
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%hivagunga did not agree wi»h hitn, and on an 

alleged admission by the Appellant’s father, whilst Katama, 

the suit bf j 8 i 3 was pending, that he did not then ^ Naichiar 

set up a division. The Rajah 

^ 

On thj 27th of December^ 1847, the Civil Judge, Shivagunqa. 
Mr. Baynes, passVd his decree, which was, in substance, 
to this effect, that the only point was the division 
of the brothers in the year 1792^ and he was of 
opinion that the oral evidence on either side was 
equally worthle-js, but, if anytlnng that the Defendant's 
witnesses were least credible ; that the Moochilkas 
proved no division ; that the lia&inamah^ in. suit, No. 4, 
of 1S23, though by at the Dt^fendant's father renounced 
" the rigtit to compel Appellant’s father to divide the 
Zemii\dary in his lifetime,” did not prejudice his right 
as undivided heir ; tliat the opinion of the Appellant's 
father, on the succession in 1806 and 1822 was more 
consistent with the fact of no dwision having taken 
place. That the depositions in the suit, No. 4 of 1832, 
on the point of division, though bearing the proba¬ 
bility of truth on them as having been given on 
an incidental point, were not to be implicitly relied 
on, and, therefore, they were rejected by the Court 
altogether.; that the Raztnamah of the widows in 1830 
was’ binding on them, though given when they were 

• ignoradt of their rights ; that the forgery of the Will 
by the Defendant’s father ought not to be pushed 

’ against him bs betraying any consciousness of a want 
of tiile; and the decree concluded by deciding that the 

• brothers were undivided, and dismissed the suit with 
costs.’ At the same time the Court held that the Plain¬ 
tiff as widow was entitled to an adequate maintenance. 

This was the first of the appeals now brought before 
the Judicial Committee of the Privy Council. * 
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1663. From this decree Anga. Moottoo Natchiar appealed, 

Katama in found pauperis^ to the Sudder Dewanny Court at 
Natchiab Madras ', tlie Appeal being entitled, No. 7, of 1849. 

Ths Rajah Pending the appeal Gowery Taver died, and left the 
Shivaounga, Respondent, his eldest son and heir, then ah infant, 
who'revived the appeal. 

The appeal, No. 7, of 1849, having been heard, 
the Sudder Court reserved its judgment ; btit, in the 
meantime; on the 23rd of June, 1850, Anga Moottoo 
Natchiar died childless, and t’he appeal was held by ^he 
Sudder QoyycX. to have abated ; and the Court issued 
a notice to the heirs of Anga Moottoo Natchiar to come 
forward within six weeks and continue the suit. 

The sixth and seventh widows having pre**deceased 
Anga Moottoo Naichiar^ several claimants predated 
themselves as heirs in remainder to the Zemindary, 
as being the separate estate‘of Appellant’s father, but 
tijese claimants were afterwards reduced to two. First, 
the Appellant as the younger daughter of the Zhmin-^ 
dar by his third wife, who had died in his lifetime, the 
Appellant then ^ having a husband and sons, and 
joining with her two sisters, Bootakha Natchiar and 
Kota Natchiar^ both of whom were since deceased. 
Secondly, Sowmea Natchiar, a daughter of the Zemin- 
dar by his sixth wife, the second widow. 

On the 24lh of August, TH50, the Appellant and 
her two sisters filed their petition in the Sudder 
Court, claiming to carry on the appeal, as heirs in 
remaindtr to the Appellant’s father, in succession to 
Anga Moottoo Natchiar deceased, as agreeing'betw^een 
themselves for the enjoyment successively, by Boo¬ 
takha Natchiar and Kota Natchiar, for their suc¬ 
cessive lives, with ultimate remainder of the Appellant; 
and Sonmea Natchiar hltd htr petition, claiming to 
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^carfy on the appeal as heirs, niece and devisee of 
^ Anga Moottoo Natchiar. 

Vadooga Taver, on the 26th of September^ 1850, 
the PiainiilT in the original suit of the 23rd of Marche 
1832, No. 4 of that year, filed a petition claiming as 
heir also, as being descended from the senior wife of 
the Appellant’s fathfer, but his claim was not prose*- 
cuted. • 

On the* 26th of September and the i7lh of Octo¬ 
ber, 1850, the Respondent by his guardian »filed 
counter petitions praying the Court to refuse the 
. Appellant, and the other alleged heirs in remainder, 
leave to carry on sucli appeal, and also praying the 
Court to refer them to the institution of a new suit, 
on the ground, that in such new suit he might be 
able cO set forth particular objections to their claims 
from their individual acts, such as ^accepting main¬ 
tenance from his father and other thembers of his 
family. 

An Order was passed by the Sudder Court, on the 
2rst of October, 1850, declaring that none, of 'the 
claimants could be accepted as the heir of the deceased 
Appellant, as she was a chidle-^s widow, but that 
tl>ey might simply plead a right of succession on her 
death as ^.the daughters of the Zemindar, and that, 
‘although the decision of the appeal might materially 
.affect such right .of succession, still that would not 
vest in them the right to continue it, but the Court, 
at the same time, observed that their order would 
form no bar to the institution by any of the claimants 
of a new action for .the recognition of their alleged 
claims, if instifruted on or before the 30th of April, 
1851, and that at the expiration of that period the 
decree of the Civil Court would be considered final. ' 
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On the 35th of November^ the Appellant and ^ 

her sisters filed their'petition for a review of the.. 

Order of the 21st of October^ 1850, stating, that Anga 

Moottoo Naichiar^ as widow, fiad a • life interest only 

in the Zemindary^ and that it was only at her death 

that a title accrued to them as the heirs in remainder, 

* • 

and that during her lifetime they ‘could noi have instU 
tuteJ a suit, and they claimed to be entitled to a term 
of twelve years from the*- death of Anga Moot too 
Natchiar to prosecute their claim. 

Upon the presentation of these petitions the Sudder 
Court, on the 7th of March, 1851, submitted the fol¬ 
lowing‘question to the Punditf of that* Court, for 
Iheir opinion as to what person should supply the 
place of Anga Moottoo Natchiar in the appeal :—“ A 
Zemindar, A., who had matiied seven wives during his- 
lifetime, died, leaving behind him his fifth wife, B. ; his 
second wife's daughter, C. ; his third wife's daughters, 
D. and £*.; his sixth wife's daughter, F.\ and his 
wife's grandson, G., by her daughter. B. instituted a 
suit‘Claiming tl»e succession to the Zemindary, on the 
ground that a family division had taken place before the 
death of A. Supposing the suit of B. grounded on 
family division to be just, you will explain who of 
the above mentioned individuals are entitled, under 
the Hindoo law, to supply the place of B., and 
carry on the suit?" • • 

The Pundits gave to this question the following 
answer ; — “ Neither of the parties marked C., &c.,' 
in the question, as being the offspring of B.W husband 
by his other wives, is legally entitled to conduct the 
appeal referred to; neither the daughters of rival 
wives, nor their sons, being authorized by the Hindoo 
Maw Books, Vijnyane&wara, 8 lc*, prevailing in this 
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part* of* the country to perform funeral rights or 1863. * 
inherit property. Ii» prescribing the order of sue- 
cession the law Book, entitled ' Vijnyaneswara^ Naichiar 
draws no distinction between a woman’s peculiar The Rajah 
■ property called ' Stridhana ' and that which de- Shivauunoa. 
volved upon her'*"by inheritance ; it on the contrary 
treats them joinj:iy in • propounding heirs to 
succeed to the property of a childless w'oman I 

further, the said law Book makes no mention of the 

• • 

daughter, or of the son of the daughter of a rival 
wife equal in class, although it speaks of the daughter 
o'! a rival Wife being superior by class. The. said 
authority likewise, in propounding the distribution 

<f * 

of the property of a childless woman, declares that 
the property of a childless woman, who had been 
.married in any of the forms denominated ' Brahma^ 

‘&c., shall (after her demise) devolve upon her bus-, 
band, and on failure of him upon *his nearest kins¬ 
men sapindas ; but who these sapindas are the work 
does not describe (in the particular place vt'here the 
said ’succession is mentioned) ; it, however, in treat¬ 
ing upon the succession to the property of a.sonless 
•mail, adverts to the text which says, ' The relation 
of the sapindas, or kindred connected by the funeral 
oblation, ceases with the seventh person.' From this 
. is to be gathered that ail the kindred sprung from the 
• same family, or from the same primitive stock, and 
reaching the seventh degree in direct descending line, 
are ‘ sapinda^ kinsmen of each other ; such sapinda- 
ship cannot by any possibility exist in step-daughters 
or their sons mentioned in the question* It is further 
observable, that the right, of succession to the pro- 
' perty of a deceased person is generally depei^dent 
upon the successoi’s competency to confer benefits 
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on the deceased by the performance, as it is stated 
by the Hindoo lawgivers, of the deceased's funeral 
rites, but in the compact series of heirs‘competent 
*^**?^*J^** to perform such exequial rights step-daughters and 
Shivagunga. their sons are nowhere mentioned. It is for these 

t 

reasons that we have stated in our answer of the 
J3th instant, ' that the daughters of a rival wife or 
their sons, are no heirs.' i8th of March, 1851. 
The head Translator of the Court having in return¬ 
ing this paper conveyed to us Ihe Registrar's requisi¬ 
tion’that we should set forth the particulars of s(^pindas, 
and specify whether or not a m-iiden'daughter is a 
sapinda, and as such entitled ,*^0 succeed to pro¬ 
perty, we beg to submit the required particulars as 
follows :—1. The law Books ‘ VijnyaneswarqP &c., 
declare that of a woman without issue, and 

. who had become a wife by any of the four modes of 
marriage denOiqiViated ^Brahma,’ * Daiva/ * Arts ha,* 
and ' Prajapatya,* the whole property belongs in the 
first place to her husband, and on failure of him to 
his nearest Kinsmen * sapindas,' who are his mother, 

ir 

father, uterine brother, step-brother, uterine brother's 
son, step-brother's son, paternal grandmother, pa¬ 
ternal grandfather, sons of ditto, grandsons of ditto, 
paternal great-grandfather4 sons of ditto, and their 
issue, those persons being in the chapter"'on suc¬ 
cession to the estate of a son less man,’ declared loi 
be the nearest * sapinda* kinsmen of the man desli- * 
tute of male issue. 2. In the Book called, ‘ Vara' 
darajeyum* chapter ‘ on succession to the estate 
of a sonless man,' section ‘ on daughter’s succes¬ 
sion,’ the author declart^s a maiden daughter to 
be i sapinda ’ of her father to enable her to inherit 
^his property in preference to his married daughter; 
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but jn 'the chapter ‘bn succession to the property 
•of a childless woman/ the said author does not 
■declare a daughter entitled to inherit the property 
of her step-mother. The sapindaship of an un- 
.married daughter is but temporary, inasmuch as it 
ceases with her majgriage. It only tends to invest her 
with inheritance in preference to married daughters 
who are not ‘ sapindas,* but it cannot give her any 
right to succeed to the property of her step-mother 
who leavds no issue behind* lier. Impreissed with this 
opinion, we have stated that daughters of rival*wives 
are in general not entitled to inherit the property of 
their step-mothers.” 

On the :?8th of Aptil, 1851, the Sudder CqwxX. put 
to the Pundits this further question—“Your , atten- 
tion is requested to the annexed genealogical trees, 
.and you will be pleased to state whether anything 
thereon leads you to modify the opinions expressed by* 
you on the i8th and 20th of March, ^851, and to that 
question the Pundits made the following reply:— 
We have perused the four genealogical trees an¬ 
nexed to the foregoing question, and observe tl^t all 
the parties therein referred to are B.'s step-daughters, 
and their sons and daughters, who by the Hindoo 
law Books, ‘ Vijnyaneswara,' &c., which prevail in 
this part* of India, are not entitled either to perform 
; funeral rites or to inherit property. We, therefore, 
see nothing to induce us to modify the opinion 
already expressed by us that the said parties have no 
right 9t all.” 

On the I St of May, 1851, the Sudder Court 
revoked their Order of the 21st of October, 1850, 

. and directed’the appeal *to be replaced upon the 
file . and the present Appellant and the ^ther 


1863. , 


Katama 

Natchiar 


V. 


The Rajah 

OP 

Shivagunga. 



CASES IN THE PRIVY COUNCIL 


562 

1863- 


Katama 

NaTciiiar 

V. 

The Rajah 

OF 

Shivagunga. 


claimants to be made supplemental Appellants^ and 
the Court resolved at once to hear the appeal, and 
that if it should be sustained, the Court 'would then 
determine (in order that the rights of Appellant and 
the other supplemental Appellants' as against each 
other and as against the Re>pondeut might be tried) 
whether the recoid should be remanded to the Court 
of original jurisdiction, or whether any 'other more 
appropriate course could be pursued in regard to the 
same. , 

Accordingly the Appellant and the other heirs in 
remainder prosecuted the appeal suit. No. 7 of 1849, 
as supplemental AppCilants, and several proceedings 
were had therein. 

% 

On the 22nd of March, 1852, the Sudder Court 
put the following question to its Pundits in reference 
to the appeal suit, No. 7 of 1849 :—“A Zemins 
dar^ A.^ married during his life seven wives, and 
died, leaving behind him B., his fifth wife ; C., his 

daughter by his second wife ; D. and E., his daughters 
by his third jvife ; and F., his daughter by his first 
wife ; and G., the son of his daughter by his first wife. 
The fifth wife also died subsequently. Supposing the 
family to be divided, can the above-meqtioned indi¬ 
viduals be admitted to be the heir, or heirs, of the 
deceased Zemindar A.? U such admission* is made, 
who are his heirs ? You will explain this subject."! 

On the same day the Pundits returned the f6l- ‘ 
lowing answer :—According to the passage in the 
section on the right of inheritance to the estate of 
a man dying without male issue, B., the fifth wife of 
.<4., succeeded to the , whole of his estate on his death. 
Nei^ier tbe daughters of A., nor the descendants of 
such daughters, have a right to the said estate duiing 
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^the lifetime of the said B. Therefore, the estate 
. having devolved oa B. by the death of her husband, 
her daughters and others must be her heirs. Neither 
the daughters of A.y nor the descendants of such 
daughters who belong to a line different from 
that of can be recognized as heirs to the said 
estate." 



The Sudder Court afterwards put the following 
further question to the Puadiis, in reference to the 
suit, No. 7 of 1849:—'“^ 4 ., a Zemindar who» had 
married seven wives during his lifetime, died, leaving 
« behind him C., and D.y the tifth, sixth, and seventh 
wives ; JB.s his daughter by the sixth wife, C, r B., his 
daughter by the first wife; /., y., and AT., daughters by 
the third wife, and nine individuals his grandsons, by 
liis daughters by the first and second wives who died 
before him. Subsequently C. and /?. died, and B., the 
fifth wife, a few years after them/ Supposing the 
family of A, to be divided, can any of the above- 
mentioned individuals be admitted as heir or heirs, to 
the Zemindary, and if such admission is' made, ^who 
shail be considered as heirs ? You will explain this." 

The Pundits gave to that question the following 
answer:—" Although the fifth, sixth, and seventh 

wives, who survived the Zemindar, A., possessed the 
power of wives, yet the Hindoo law, entitled Smriti 
. Chindrika, confers the right of the Zemindary upon 
the sixth wife, because she has a daughter. The 
‘ daughter of the sixth wife is, therefore, entitled to the 
Zemindary after her mother s death." 

When the supplemental appeal came on to be heard, 
the Sudder Court, by an OVder dated the 19th of April, 
1852, reversed their Order of the ist of May, 185*1, on 
the ground that, as the Appellant |and the other partied 
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claiming as heirs cliil not claim as representatives to the 
late Appellant, the widow, but on their o^vn distinct, 
rights as descendants of Appellant’s (ather, they could 
not be substituted for ner, and carry . on her appeal, 
but 'the Court informed the Appellant and the other 
parties claiming as heir.*, in remainder, that they could 
pursue their rights in the Zillah Court In the first 
instance, and the Court struck the appeal suit, No. 7 
of 1849, off the file, as havnig abated on the death 
of the Appellant, Anga Moot too Natchiar. 

This was the first decretal Order now appealed from. 

The Respondent, by his guardian, being dissatisfied 
with this Order, filed a petition in the Sudder Court, 
insisting that though upon the abatement of the appeal 
suit by the death of the widow, the next heir 4 fter her 
claiming under the same title might be entitled to re-‘. 
vive such appeal, yet she could not institute a new suit 
in the Zillah Court, after a judgment by such Court in 
the suit by the widow claiming as previous heir, and 
submitted, that it was competent for the Sudder Court 
to admit the party next in descent, claiming under the 
same title, as a supplemental Appellant, and in Ji!s 
petition he entered at great length into the hardship 
of^ being obliged again to litigate the question of 
division or no division of the family, ai?d finally 
prayed for a review of the Order of the 19th of 
April, 1852. 

By an Order of the i6th of September, 1852, the 
Sudder Court adhered to their previous Order of the 
19th of Aprils 1852. * 

The Appellant then, in the first instance, applied 
to the Civil Court of MadurXi for leave to sue in formd 
pauperis^ and that Court, by an Order of the i6th of 
^une, 1854, referred certain questions upon points of 



ON appeal from THK east INDIES. 

» 9 

Hit*(loo law raised in the case to the law officers of 
the Court, and after receiving the Fuiwah of the 
Fund ts, ’rejected the Appellant’s application, by an 
Order of the 6th of November^ t^54 ; and after 
several other Orders made by the Civil Judge, and 
appeals to the 'Sudder Court, the latter Court ulti¬ 
mately by a furthef Order^ dated the loth of Marche 
1856, declared that the Order of the Civil Judge 

disposed simply of Apprllant’s application to sue 

• * • ^ 

in formd pauperis^ and that it was no bar to her 
prosecuting her claim in the usual form. 

” Accordingly, on the 5th of December^ 1856, the 
Appellant filed her,plaint in a suit. No. 10 of 1856, 
in the Civil Court of Madui'a, against the guardian 
of Rgspondent, then a minor, and the Collector 
of Madura, as agent of the Court of Wards, for the 
. recovery of the Zemindary and also of the profits 
tliereof for six years ; claiming the Zemindary, as 
having been the divirled and self-acquired estate of 
her father ; contending that, even if the brothers were 
undivided, the self-acquired property £>f an undivided 
brother descended to his w'idows and daughters in 
.preference to his, nephews ; and that she'was entitled 
as the nex^ heiress in remainder of the Zemindary, 
after the death of Anga Moottoo Natchiar. 

The guardian of the Respondent (the minor 
; 7 ,emindar) by his answer objected to the competency 
of the suit, as ehe cause of action had arisen upwards 
for twelve years previous to the institution thereof, and 
was barred, under cl. 4, sec. 18, Mad. Reg. II. of 1802, 
as the Appellant’,s father had died in June, 1820 ; and 
he set up the Orders of the Sudder Court of the 21st 
. of October, *1850, the 1st* of May^ 1851, the i^th of 
April and i6lh of September, 1852, as a bar to the 
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suit. The answer alsa denied the Appellant's title 'aa 
next heiress, and challenged the fact that the Zemin- 
dary had been the divided estate of Appellant’s father, 
entering at great length into the merits to prove that 
the estate was undivided. ^ 

The other Defendant, the Collector of Madura thy 
his answer disclaimed any right in the Zemindary, 

Sowmen Nafrhiar claiming to be the sole heiress 
of Gowery VaUabha 7 aver, his only daughter by 
his sixth wife, then commenced a suit, No. 4 of 1857, 
against the Respondent to recover the Zemindary. 
The Respondent, among other things, pleaded the 
decree of |he 27th of December, 1C47, in^ bar to that 
suit. 

No evidence was allowed to be entered inio by 
the Appellant in the suit. No. 10 of 1856, nor were 
any points recorded therein. 

On the 25th of‘ August, 1859, the Judge of the 
Civil Court, Mr, R» Cotton, dismissed the suit of the 
Appellant, and of her sister, Sowmea Natchiar, in the 
suit No. 4 of 1857. The material part of the decree 
made in both suits was as follows “ The Plaintiffs 
in b.th the suits sue the guardian of the present minor 
Zemindar, dnd the Collector of Madura, as the agent 
fur the Court of Wards, for the recovery of the Shiva- 
gunga Zemindary, each averring herself to belhe sole 
heiress of the deceased Zemindar, Gowery Vallahha 
Taver, who died in 1829. The Plaintiff in the originaP 
suit, No. 10 of 1856, as his only surviving daughter 
having male issue ; the Plaintiff in the original suit, 
No. 4 of 1857J as the only daughter of the widow 
(sixth) who survived her husband—both assert their 
father was divided from his brother, Oya Taver. The 
Fjainliff in snit, No. 10 of 1856, states, that she sues 
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for \he estate solely as the only surviving daugiiter of *863. 

her father the late Zemindar, having male issue, not 

as heir or successor to Anya Moottoo Nalchiar ; that Natchiar 

her suit is based on the pleaded division between her The Rajah 

father and his brother, and that if they were un- Shivagunga. 

divided she has no claim to the ancestral property 

but still claimed the Zctmndary, as the self-acquired 

property of her father, under the law contained in 

pages 152, 153, and 155 of Macnafrhten's Hindu 

Law," Vol. II. If the brothers were divided, she.asserts 

that the law, as propounded by the Madras Pundits 

in appeal. No. 20 of 1838, and by the Bengal Pundits 

in their j// of "the 23rd of February, 1.837, 

enumerated in a paper put in, establishes her right. 

The Plaintiff in the original suit, No. 4 of 1857, states, 

• that she sues as the d aughter of the Zemindar's sur¬ 
viving w'.dow—the other two widows (fifth and seventlf) 
who survived the Zemindar having childless ; she 
avers, however, that had they been living now they 
would have no right to the estate; thus adhiitting 
that her right to the estate commenced on the, death 
of her mother in 1833, when she was in her sixth 
■ year, and that her present plaint was presented only 
on the 24th of June, 1856, or twenty-three and a half 
.years after tlie death of her mother ; that if her father 
’ and his brothers were divided, as she pleads, her right 
is-clear by the Fulwahs of the Madras and Bengal 
Pundits; if undivided, by that of the latter only. 

The Court proceeds to determine—first, wiiether it is 
competent to allow the plea of division to be advanced. 

The facts of the case are briefly as follows ;— Anga 
Moottoo Natchiar, the mother of the Plaintiff in the 
’ original suit. No. 4 of 1857, instituted a suit, No. 3 of 
1833, before the Southern Provincial Court; her s^t 
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* made a point, nor bad evid:;nce been cited to prove 
it; the Judicial Committee, therefore, dismissed the 
appeal, but, for certain rfasons given, they declared 
fliat the Plaintiff, Anga Mooitoo Natchiar, mi:ht bring 
afresh action for Hie estate, if sht- did so within three 
years. She accordingly instituted tie original suit, 
No. 2 *of 1845, when the point of division or non- 
division, to w'hich the Judicial Committee of the l^rivy 
Council had restricted further investigation, was tried, 
and the late Judge, Mr. Biynes, on a full and care¬ 
ful consideration of all the evidence, oral'and docu¬ 
mentary, decreed that division had not been proved : 
on the contrary, he conceived that the Defendant had, 
as clearly as the circumstances would admit of, shown 
that the brothers were undivided, and he, therefore, 
dismissed the suit, as might have been expected. 
The Plaintiff appealed (N >. 7 of 1849), before the 
case was determined, she died ; on which several 
parties petitioned to be allowed to (;arry on the 
appeal. Their petitions were 6rst rejected, but the 
Court, apparcnfly considering- that justice required 
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was dismissed ; the Judges considering that as the fate 
Zemindar and his brother were undivided, the Pun¬ 
dits’ Futwahs clf-arly showed she h.id no right to suc¬ 
ceed her husban I. Li ap|>eal, the Judges of the Sudder 
Court were opinion, that the evidence adduced was 
sufficient to show that a division had taken place ; and 
the U.W officers of their Court having, under these 
circumstances, declared the widow was the heir of 
her husband', they reversed »the lower Court’s decision, 
awardiing the estate to Anga Mootioo Natchiar.^ On 
appeal to Her M ijesty in Council, it was discovered 
that the very mab ri-al question of division or non¬ 
division,-on which the case hinged, had npver been 
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that the lower Court's award should not become >863- 
.immediately^ final, gave permission to the Petitioners Katama 
^the Plaintiffs) to bring regular actions for re- 
covery of the estate, providea they did so before TheR^ajak 
the. 30th of Aprily 1851. Instead of taking ad- Shivagunga. 
vantage of the "Court’s period of grace allowed them, 
the Plaintiffs petitioned the ’Court for review of their 
proceedings, the result of which was, that the Court 
overruled .their former prcyceedings, and adjudg-ed 
that the Plaintiff’s petitions could be admitted to 
carry on the appeal, No. 7 of 1849. Subsequently, 

, on a petition from the Defendant, the Sudder Court 
again took, up the cftse, and finally revoked their 
proceeding of the <st of May^ confirming the 
principle* laid down in those of the 21st of October^ 

1S50, namely, that the Plaintiffs could not be allowed 
to carry on the appeal, which, having abated on 
the death of the Appellant, th5, Sudder Court 
struck off their file, referring the Plaintiffs to the 
regular Court of original jurisdiction as those in 
which* they should prefer, in the first’instance, any 
claims they might have to the estate. It will be 
observed that the period originally allowed them for 
bringing an’action had then expired, and no second 
period of grace was given. Upwards of four years 
after this final Order of the Sudder had been passed, 
the Plaintiff in No. 10 of 1856 brings the present 
action, and a year later the original suit, No. 4 of 1857, 

.is likewise filed. The original suit, No. 2 of 1845, 
specially, brought to determine the status of tlie late 
Zemindar^ and for no other purpose; the evidenct 
was restricted to that pointy and, consequently, if ever 
'there w^as a judgment in rcm, the decree in that^uit, 

No. 2 of 1845, is one; in that decision it was clearly 
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determined that the late Zemindar and his brother 

I 

were undivided. This judgment ihe Court is not 

competent now to question, still less to overrule ; as a 

judgment in rem, it is conclusive again»t all the world, 

and no evidence can be admitted against it, unless it 

can be shown it was collusively or fraudulently given 

{Norion^s ' Law of Evidehce,' § 470 ; Taylor^ * On Evi- 

_ * 

dence/ Vol. II. § 1489). Taylor^ in the^ section 
quoted, says, ‘ This rulp appears to rest partly, if not 
principally, upon the broad ground of public'policy, 
it being essential to the peace of society that 
the social relations of every member of the com¬ 
munity should not be left doubtful, but that, after 
having been clearly defined by one solemn adjudi¬ 
cation, they should conclusively be set at rtsst. And 

in the following secticsn^ M90i it further statexi, 

that ' the decision cannot be impeached in the same 
or another Court, by showing that the facts on which 
it immediately rests are false.' The Court is not 
aware on what grounds permission was granted by 
the^ Sudder' Adawlut to the PlaintilTs to bring the 
suits,- the avowed object of which was to impeach 
this judgment in rem ; but the period of grace passed 
without any suit being brought, ■ and no further 
period was allowed. . Possibly the Sudefer Court, 

in reconsidering the matter, discovered that they 
were not competent to grant it ; or the omission 
may have been an oversight. As, however, on the 
former occasion, that Court gave only eighteen 
montlis, it is to be presumed further grace, rif it had 
been given, would not have exceeded a like period. 
Be this, however, as it may, in the absence of any 
prfccdent warranting such impeachment of a Judg¬ 
ment In rem, and being of opinion ' that nothing can 
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be more inconvenient or dangerous than a conflict of 

decisions in different Court ; and that if judgments in 

rem are not regarded as binding upon all Courts alike 

the most startling anomalies m;iy occur' [Taylor ‘ On 

Evidence,' § 1493), f^**^ Courtis unable to accept the 

pleadings of the .JPJaintifIs on the status of the late 

Zemindar^ save as an undivided brother. This status 

•% 

being thus determined, it only remains to see if the 
Plaintiffs have by law any claim to the estate.’ The 
Plaintiff, in’original suit, No. I'o of 1856, admits she has 
none, save on the ground that it was self'acquired, land 
pleads the law as laid down in Vol. 11 . of Macnaghten's 
• Hindu Law,’ pp. 33,^152, 153, and 155, and esta- 
bliahing her right. A reference to which by the 
Plaintiff’s Vakeel would have shown him that the law 

• therein propounded has reference solely to ‘ partition 
o£ property,’ not ‘ succession,’ an 3 that it is clearly 
laid down in the preceding para., ii\p. 33, that after 
the death of the widow, the property becomes ‘ vested 

.in the heirs of her husband,' but here she is, not a 

• « 

widow,' but a daughter; the law, therefore, which 
treats of widows is of no avail to her, but rather 
the contrary. The Pundits of the Madras and 
Bengal Sud/ier Courts are unanimous that the 
estate of the late Zemindar would descend to 
hi.sL ’winddw only if he was of a divided family. 
Under the above circumstances, this Court is of 
bpmion that the Plaintiff in the original suit. No. 10 of 
1856, has no claim in la v to the estate sued for, and, 
therefore, directs that the suit be struck off the file 
• without going into the other objections raised by the 
Defendant in his answer, the Plaintiff paying all costs. 
The Ci>urt*s refus-ing for rf^fusing to allow the^'laintiff, 
in suit, No. 10 of 1856, to plead *hat the brothers 
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^863. Were divided, are equally applicable to the ca'se ^of the 

Katama Plaintiff in the suit, No. 4 of i8s7* Sije bases her claim 

„ to the estate on the law propounded in the’ Futwahs 

of the Pundits filed in this and the suits referred to 
SiiivAGUNGA abqve ; these, however,- all refer to w'idows, and not 

d'liughters, and declare widows only entitled to suc¬ 
ceed to their husband’.s, ancrsiral and self-acquired 
estate when he is one of a divided family. The Court, 
therefore, is of opinion, that she also has failed to 
show that she has any claim at law to the estate sued 
for {Vitie Strange's “Manual,"' pars. 346, 337, 339, 

340, and 342); .and, without going into the other 
objections raised in the answer^io her right to sue,' 
resolves to strike off her suit likewis'e from the 
file, she pa)ii'g all costs. The Court, i^n con¬ 
tinuance, w'ould observe, that though it has taken 
the late Judge’s decision in suit, No. 2 of 1845, as a 
judgment tn renit therefore, not to be impeached, 

yet that, after ^ careful study of the whole case 
^which has occupied it almost incessantly for a period 
of six w'eeks)^ if fully concurs with the late Judge in 
all *he has urged in that decree and the judgment 
awarded by him. The Judicial Committee of the 
Privy Council, in their judgment (a), distinctly 
df-clare ‘ it exceedingly desirable that it shouid.be 
known (not by the parties to the suit aK)ne, bud) 
to all those who are interested in this property,! 
that tlie question of fact as to division »or no division * 
appears to be the only point on which the main 
question of title to the propeity w’ill ultimately 
depend.’ By thus declaring, this Court understands 
that the question of status being about to- be 

(rt) 3 Moore’s Ind. App. Cuses, p. 29.^. 


c 
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decided, all interested were then invited to come 
forward to prove their assertions to division or 
ij'on-divisioii * as the decision driven would be final. 
There cannot be a doubt that the Plaintiffs in the 
-above suits were thoroughly acquainted with the decree 
of the Judicial Committee of the Privy Council ; and it 
was for their interest ^to have •assi'sted Anga Maottoo 
Natchiar to prove division, and see that ail the evidence 
procurable was then advanced, and that the decision 
passed on the merits by the Civil Court (unless such 
decision is ruled to be only equivalent to an adjudica¬ 
tion of settlement by order of Justice) is conclusive 
'against all the world asi regards the status of the late 
Zemindar ; but allowing tuat the decree in the suit, 
No. 2 o^ 1845, was not final when it was passed, 
b(icause appealed from, it appears to this Court that 
it'i.s uudou jtedly so now, inasmuch as it cannot be 
affected by any other suit, and there*^ are no parties 
competent now to que.stion it in appral. It is laid 
down in the Sadder Adawlut decrees, No. 58 of 1854, 
No. 66«of 1855, No. 10 of 1852, No. 5 of 1857, and 
Sadder Adawlut decrees, No. 86 of 1854, par., *19, 
that non-diviaion is to be presumed until' division is 
proved ; noiwdivision was the alleged slate of the 
tamily when the suit was brought ; non-division was 
pie- decision passed after a prolonged and patient in¬ 
vestigation in the suit, No. 2 of 184.5, and non division 
was the status ^hen the Plaintiff (Appellant) died. 
Such b'eing the case, how can the Plaintiffs’ tiaims, 
which are based and only sustainable on the ground 
•that division had taken place, bj admitted? If they 
can be, where is the limit, and what becomes of the 
fule, tliat judgments in rem are conclusive against all 
the world ?” 
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^ The Appellant appeaKiJ to the Sudder Coart at 
Katama Madras against this decree, praying that the suit migiit 

Natchiar re naiided for adjudication on the merits. 

On the 5th of November^ *859, the Sudder Court, 

Shivauunoa. by its decree, affinneJ the decree *of thi Civil Judge - 

of Madura of the 25th of August^ *859, on the 

ground that the. question of division had ‘ been 

iinally set at rest by the decree in the-suit, No, 2 of 

1845 : although that decree had been appealed 

from by the then Plaintiff, Anga Moottoo Natchiar^ 

on her death without heirs the appeal had dropped ; 

and that the appeal could not be opened, because 

the title of the Appellant ha l n^t at the time of that 
« 

decree come into existence. 

This was the second decretal Order appealed from 
to the Privy Council. 

The Appellant petitioned the Sudder Court for leav.e 
to appeal to Her Majesty in Council against the 
last-mentioned Order, which that Court on the 

3rd of Marchy s86o, refused, on the ground, that . 
the decree oh-the Civil Judge of the 25th of Augusty 
1859,. was final under sec. 10., Reg 11 . of 1802, and 
cl. 2 & 10, sec. 5 ol Reg. XV. of 1816. 

This was the third decretal Order appealed from. 

Leave was afterwards granted by their Lordships, • 
upon special petition to'Her Majesty in Council, to the 
Appellant to appeal from the decree of the .Civil 
Court of Maduray dated the 27th of 'Decembery 1847, 
which,' with the decrees of the Sudder Court of the 
19th of Aprily 1852, the 5th of Novembevy 1859, and* 
the 3rd of Marchy i860, and the decree of'the Civil 
Court of Maduruy dated the 25th of Augusty ' 
wc^e those now appealed from. 

The Appellant's two sisters, Bootaka Natchiar and 
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Natchiar having died, the Appellant succeeded to 
their rights, «nd all the other legal heirs' in remainder, 
after the death of Anga Moottoo Natchiar^ withdrew 
their claims, except Sowmea Natchiar^ who, however, 
died pending the appeal in England, 
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The Solicitor-General (Sir R, Palmer) and Mr. 

W. W. Mackeson, for the Appellant. 

Our Hrst proposition is, that the Zemindary in 
question, which constitutes a Rajy or principally, 
and impartible, w'as the separate, and sdl-acqtiiied 
estate ol the Appellant’s fat her, Gowery Vallabha 
Taver^ and, secondly, tl«il the family property had, been 
divided in his lifetime. He and Ids eldest broiher, 
Oya Tav^r^ were, we contend, by the Hindoo law 

divided brother?, and the real point now in issue 

iie.s between the Appellant, as representing one 
line of heirs, the lineal female descendants of Gowery 
Vallabha Taver on the one hand, and the Respondent, 
the lineal descendant of his elder brother, Oya Taver^ 
on the*other, and is narrowed to the *validity of 

the decree of the Civil Court of Madura ol- the 

27th of December^ 1S47, ^Idch decree, we submit, was 
manifestly erroneous, it the sole question to be tried in 
that suit was division, or no division, the evidence was 
all one wayf and in favour of the Appellant’s father 
arid his elder brother, Oya Taver^ being uivided brothers. 
The'fact of the dii^ision was established by the deeds 6t 
' division, and the actual civision in the year 1792 was 
fully proved by the witnesses in the suit. No. 2 of 
1845, as well as by other witnesses incidentally in the 
'suit, No* 4 of 1832. The division was also proved by 
the fact ot the residence of tue Appellant’s father wi*'h 
the Ranee’OX Shtvagunga^diwA his living separate from his 
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divided brother at Padamattoor^ previous to and until ■ 
his installation as the Zemindar under tHe grant froM 
the Government, The adoption of the Appellant’s 
father by the Ranee, which, whether, regular or notj,, 
was inconsistent with the Respondent’s contention of 
bis continuance as part, of an undivided family. Then 
there is the further fact of his installation as Zemindar, 
and hiis living alone at Shivagunga, from the year 1801 
until bis death in the year 1829, separate from his 
brother and his family, who re.sided at Padamattoor. 
These are all circumstances inconsistent with the sup¬ 
position that he was a member jpf an undivided family*. 
Again, the leases granted by him as Zemindar to his 
brother and nephews, and the payment by ihem of ki&t, 
are all acts which by the Hindoo law are considered 
the strongest evidence* of division. So again, by the ■ 
Razinamah made in the suit, No. 4 of 1823, after 
a claim to the division ot the Zemindary as co-heirs, 
in which the nephew, Uoottoo Vadooga, and his 
brothers, admitted that ttiey had no such right. Sepa¬ 
ration of interest, or division, is a sole qaeslion of fact, 
which the evidence here fully establishes. In W./H, 
Macnaghten's “Hindoo Law,” Vol. I. p. 54, ne says, the 
criterion of division seems to consist of inembcis of 
the family entering into distinct contracts* and* other 
similar acts, which tend to show that they have no 
pendence on or connection with ehch other. Caleb. 

Dig. Vol. HI. pp. 415; Strange “Hindoo Law,”* 

■ 

Vol. I. pp. 225-7 l^ad Edit.], tb. Vol. II. p. 397, 
are authorities which establish the same propose • 
lion. A partition is presumed if they have sepa--' 
rjite possession of property. Than'Sing Mussu^ 
tnaut yetttoo i^a). 'I he only evidence 111 support of 


{a) i^lien. bud. Dew. Kep., 324. 
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the theory of the family being an undivided family 
is, that* some of the religious ceremonies were 
jointly performed by the brothers. But such cir¬ 
cumstances, even if proved, is held by the Hindoo law 
to be but slight evidence in favour of the family being 
undivided, the religious ceremonies being constantly 
performed by divided brothers. Strange's Manual of 
Hindoo Law,” sec. 296 [edit. 1863]. But,we take a 
higher ground ; we conte4id that even if part of the 
ancestral estate was at one time common property, yet 
.that the Zemindary was self-acquired by the Appel¬ 
lant’s father. The grant by the East India Company 
to Gowery VallabAa Taver was an act of sovereignty, 
the Zemindary having escheated for want of lineal 
heirs! Being by Stmnud the grantee takes as purchaser, 
and the Zemindary must, therefore, be considered as 
self-acquired property, as in the case of confi ?caticm. 
The East India Company v. Syed Alii {a) Ellavam- 
badoo Mootiah Moodeliar v. Ellavambadoo Nineapah 
Mgodeliar (^), Keonwur Bodh Singh v. Seonath 
Singh {c)^ Mahipat Singh v.The Collector of Bengres {d). 
Again, it is an established principle - of Hindoo law 
that property acquired without using the patrimony 
by one brother living in partnership belongs to him 
excluiiively. W. H. Macnaghten's “ Hindu Law,” 
Vol. II. pp. 33-152-35- It belongs at his death to 
the acquirer's individual heir. Strange's “ Manual of 
Hindoo Law,” sec. 238. 

This brings us to the first point, »^ho by the 
Hindoo law prevailing at Madras is to succeed to the 
Zemindary on Gowery Vallahha Taver's death ? If 
held in ‘severalty, after his death it^ undoubtedly 
goes to his widow, who has, however, fto right 
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(a) 7 Moore’s Ind. App. Cases, 578. (i) 2 Strange's Mad, Cases! 333. 
(r) 2 Ben. Sud. Dew. Kep., 92. {d) 5 Ben. Sud. Dew. Kep., 33. 
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to dispose of it. W. Macnaghten's " Hindu 

Law/’ Vol. I. p. 19. ib. Vol. II. p. 33 ; Strange's 
“ Hindu Law,” Vol. J. pp. 121—137 [2nd edit.} ; Mvhun 
Lai Khan v. Ranee Sirnomunnee {a), Keerut Sing v, 
Koolakul Sing ',{b), Nund Koowur v. Tootee Sing ; note 
to Mussummaut Gyan Koowur v. Dookhurn Singh (c), 
Musst Lalchee Kvonwur v. Sheopershad Sing (d) 
Cossinauth Bysack v. Hurrosoondery Dossee {e). The 
widow’s right in Madras, to inherit her deceased hus¬ 
band's ^property, he dying without issue male, and the 
family divided, is luily discussed in the Mitacshara on 
Inheritance, ch II., sec. i, pi. 39 ; and in the Daya^ 
Bhaga, ch. XI. sec. 1, pi. 3. 4. 14 ; Caleb. Dig. .Vol. III. 
ch. CCCXCIX. ; Strange's " Manual of Hindoo Law,” 
'secs. 315. 326 [edit. 1862] ; Strange's “ Hindoo Law,” 
Vol. 1 . pp. 134-5 [2nd edit.} ; ib. Vol. II. p. 231, and 
tbe opinion of Sir William Jones, cited in Strangers 
’’Hindu Law,” Vol..fl. p. 250. The Sandayar case (/") 


(a) 2 Ben. Slid. Dew. Rep., 32 

{p) 2 Moore's Ind. App. Cases, 331; S C. 4 Ben, Sud Dew. Rep.,9. 

(f) 4 Ben. Sud. Dew. Kep., 330- \<i) 7 Ben. bud. Dew. Rep., 22 

(«) Morton’s Cal. Uep., 86. 

(y) The decree of the Provincial Court for the Southern division,, 
in the suit Qoopasawmy Goolapa Naik v. Yatakamaul, dated the 
13th of October, 1826, was tiled in this case. 

Tne question there rdis.:d was,who was entitled to succeed to the 
Zemtndary of Sandayar, Flora the statements laid before the 
Pundits of the Sudder'Zoxxxx. tor their opinion, ir appeared, that 
the Zemindary was an undivided estate, and it was the pro¬ 
perty of a common ancestor, A.\ that it was inherited in regular 
succession by B., C., and Z?.; that/?., having no issue, transferred it 
in his lifetime to his uncle, £., who was the next male heir entitled 

t • 

to inherit, in satistaction ol a claim ,for money preferred by the 
latter. 

The Provincial Court’s questions to the Pundits were, first,- 
whether such transfer could be held to constitute the estate the 
separate acquisition of £j and, secondly, if such transfer to the 
exclusion of co-heirs wasiillegal, whether the widows of who 
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is oy ail fours with the present case and strongly in 
our favour. And in a work called “ 7 'he Principles 
of Hindu *and Mohammadan Law,” by IV. H. Mac- 
naghten, edited by H. H. Wilson^ it is laid down at 
pp. 21, 24, 5 [2nd edit., 1862], that according to the 
doctrine of Chandrika^ a widow, being the 

mother of daughters, taktjs her husband’s property, 
both moveable and immoveable, when the family is 
divided, and in default of the widow the 'daughter 
inherits,*/^, p. 22. Therftfore, on the widow’s death 
the Appellant, as daughter having male issue, suc- 
- ceedi.d to her father’s esiate. Strange's ” Hindu Law,” 
p. 137 ^2nd edit.] ; Mitaeshara^ ch. II. sec. 2, p. 341, 
lb, sec. 4,*p. 346 ; Strange's “ Manual of Hindoo Law,” 
sec. 353 [2nd edit.] 

Secondly, we are not bound by the decree of the 
Civil Court of Madura, in 1847, which does not pre¬ 
clude out right to ask this Court to determine thi 
question of descent to the Zemindary, which, we con¬ 
tend, was self-acquired property by Gowery Vallabha 
Tamer, It never could have been the intention of 
this Triounal when the case came before, it in the 
year 1844 (a), while observing, that the point of 
division was the substantial question, to shut out 
altogether the other material points at issue, 
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succeeded the father E.,And died without issue, were entitled to the 
Zemindary, or whether the Plaintiff's title as grandson of the 
common ancestor was preferable ? 

The Pundits’ opinion was, first, the gift by D. to £.,of the Zemin- 
dary, was good, and that it descended to his son F., and, secondly, 
that as *F. died without issue the Zemindary devolved upon his 
widows. , 

(a) See Srijnut Moottoo Vijaya Raghanadha Gowery Vallabha 
Perria VVoodia Taver v. Kanj Anga Moottoo Natchier, a^oore’s 
liid. App. Cases, p. 294. 
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raised in that case. We contend, therefore, that 
even if ihe brothers were undivided as to their an¬ 
cestral properly, the self-acquisition of one undivided 
brother dying without male issue, 'descended to 
the widow ; and after her death. to daughters, in 
preference to his brother and nephews. This rule of 
succession in Madras^ is clear law, according to the 
authorities already cited. 

Thirdly, the opinion of Pundits taken in the suits, 
as to the right of succession, cannot be relied on. 
The opciiions which appear to have governed the Court 
below proci-ed on the assumption that the Text 
Books they cite apply to the case they were called to 
report upon, but the opinions unaccountably neglect 
,to say it such authorities are applicable to the 
particular faci.s stated, I'he daughter's right to suc¬ 
ceed not being mentioned in the texts cited, the 
Pundits &eem to consider that the Appellant i's not 
entitled. The c’aSes of Myna Boyee v. Oottaram {a) 
and Abraham v. Abraham {b) arc authorities showing 
the value to be attached to the Pundits’ opinions, and 
tlie neccs^ity of the appellate Court testing their 
accuracy, as well as that the questions put by the 
Court correctly state the point at issue. 

Fourthly, as to the effect of tlie Razinamah 
executed by the widows . in 1830, being binding on 
tiiem, we submit, that a native woman can never be 
deemed sufficiently sui juris to be bound by her per-, 
sonal acts. Error and ignorance of their rights as 
widows rendered the agreement invalid. Narsummal 
v. Lutchmana Naic {c), Chellummal v. Garrow {d), 
Rajundcr Narain Kae v. Bijai Govind Sing {e). 

(a) 8 ^oore’s Ind. App. Cases, 400. ( 3 ) Ante^ p. 195, 

(tf) 2 btraiige’s Mad. Cases, 16. {d) lb., 159. 

e) 2 ,M jure s ind. App. Cases, l8x. 
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we insist, that the refusal of the Sudder 
Court to allow the Appellant to revive the appeal from 
the decree of the Civil Court of Madura of the 27th 
of Decembery 1847, was arbitrary and contrary to 
oquity. Notwithstanding the proceedings by her in 
the suit, No. Td of 1856, the Appellant was entitled 
to appeal from that decree.* She, as daughter, having 
male issue, was heir to her father’s estate, and like a 
remainder-man in England the proper party to revive 
the suit. Lloyd v. yoknes («), Osborne, v. Usher {b), 
Macqueen’s “ Prac. of the House of Lords,” pp. 242- 
"r^So. It must not be forgotten that her title only 
accrued on the widow, Anga Moottoo Natchiafs death, 
Roopchund Ttlukckund v. Phoolchund Dhurtnchund (£•), 
Loll A^J^unnee Koonwarees. Rajah Nemyeneram {i/). The 
^ interest of a daughter in the estate of her deceased 
. father is similar to that of a widow. Hurry doss Dull v» 
Sreemutty Uppoornah Dossee {e) ; bot even if it should 
be held that she was not entitled to appeal from the 
decree of the 27th of December, 1847, she certainly 
was mot bound by it, The Zemindar ef Ramnad v. 
The Zemindar of Yettiapooram (f), and in that view 
'.that decree could not be pleaded as res judicata, or 
held to be a bar to her original suit, No. 10 of 1856, 
which was instituted in due time after the death of 
Afiga Mooltoo Nalchiar. 

• Sir Hugh Cairns, Q. C., Mr. Hothouse, Q. C., and 
Mr. C*P. Phillips, for the Respondent. 

First, we insist, that Oya Taver and Gowery Vallabha 
Tavkr were undivided brothers, and that from Gowery 

(aj 9 Ves.,‘ 57. . (^) 6 Bro. P. C. Cases, zo. 

(c) 3 Borr. Bpm Rep., 616. • (</) 6 Ben. bud. Dew. Rep , asS' 7 * 

* (r) 6 Moore's Ind. App. Cases, 433. • 

(/) 7 Moore's Ind. App. Cases, 4 S 4 -S- , 
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Vallabha Taver the Zemindary has come by lawful 
descent to the Respondent, his nephew. The testa¬ 
mentary disposition in his favour by the Appellant's 
father is not material to our title. We deny the 
alleged fact of the self-acquisition of the Zemindary by 
Gowery Vallahha Taver. It is true that there may be 
self-acquisition by a n* ember of arv undivided family, 
but the fiindoo law presumes such acquisition for the 
joint benefit of himself and his co-heirs. Strange's 
** Hindp Law,” Vol. I., pp. 199-225, and the .anus 
lies on a member of a joint family claiming exclusive 
right to prove that it was separately acquired, Dhurm 
Das Pandey v. Mussumat Shama^Soondri Dibiah (a), 
Gour Ckunder Rat\. Hurish Ckunder Rat (^), Nara- 
gunty Lutchmedavmah v. Vengama Naidoo (c), . H* 

Macnagkfen’s.‘'H\nd\i Law,” Vol. I., p. 54, and such 
presumption of joint partnership must be rehutted 
by clear evioence* of a division of the joint family. 
What is considered as evidence of division is fully 
treated by the jtext writers. Strange's ” Hindu Law,” 
Vol. I., pp 32 ' 5-7 [2nd edit.] ; ib.^ Vol. 11 ., p. 533. 
Mitacshara, ch. II., sec. 12, pi 3 and 4, and the 
cases collected in Morley's Dig., Vol. 1 . p. 483. Here 
the division is alleged to have taken, place in the 
year 1792, but the evidence only proves separate 
residence after the year 1804. The different 'stations 
and duties and the health of the elder brother expla'n 
their separation, and the distance between their resi¬ 
dences was as little as was compatible with those 
causes. The fact of the impartibility of the Zemindary 
and Pelyaput of Padamattoor^ coupled with the fact of 
the infirmity of Oya Taver^ , satisfactorily account for 
their separate residences. It has been decided that a 


yd)% Moore's Ind. App, Cases, 229. (^) 4 Ben. Sud. Dew. Rep., 162. 
(c) Ante. p. 66. / 
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grant to A,j because he is the descendant of B,, does 
not create a self-aquisition in A, Strangers " Hindu 
Law," Vol. I., p. 216 [2nd edit.]. Here ti»e lineage 
of Gowery Vallabha Taver to the common ancestor, 
ShasavarnUy wa-s the cause of the grant by Government 
of the Zemindary to him. ,Oya Traver^s personal inca* 
pacity alone prevented his installation as Zemindar. 
The deed of settlement di l not limit the succession to 
the heirs of Gowery Vallabha Tavery or do more than 
confirm the previous grant by Government to him. 
Now, self-acquisition cannot be the property of one 
divided in family. It is never mentioned in the text 
bool^, exCept as to property of an undivided member, 
and as part of the common stock. Strangers " Hindu 
Law," Vol. I., pp. 120, 213, 215 [2nd edit.]. The 
, Zemindaryy it is admitted, is a Raj and impartible, and 
held &y a single person ; if it had been otherwise, the 
co-heirs would have shared in the Zemindary. Strange’s 
“Hindu Law," Vol. I., p. 218 [2nd edit.]. And they 
must have been parties to any alienation of it. 
Strange’s Hindu Law," Vol. II., pp. 439, 44^, 450 
. [2nd edit.]. It cettainly was not divisible from them, 
Strange’s "Hindu Law," Vol. I., p. 260 [2nd edit.], 
where it is lai^ down that the issue of self-acquired 
[property* inherits as far as great-grandson* Ib.t pp* 

■ 209, 210. Failing male issue, it goes to his undivided 
brothers and their issue. Strangds “ Manual of Hindu 
Law," sec. 351, p. 84 [2nd edit.]. If the descent of 
self-acquired property differs from descent of the pro¬ 
perty of an undivided man, the Appellant should 
prove that to be the law. The silence of the Books 
and authorities on any such difference is strongly 
in the Respondent’s favour. The Pundits in the 
case submitted to them in 1837 have laid it dowA 
that there is no such difference. The Sandayar 
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case (a)^ relied upon by the Appellant to show 
descent to self-accjuired property, does rfot apply,, 
as tliat case related to a divided family and ancestral 
estate. Transactions between co-par'ceners, in order to 
raise a rebuttal of the presumption of non-division,, 
must be in relation* to the property^ enjoyable by them 
in common^ Stf'ang'e's “ Hindu Law/' 'Vol. f, pp, 
227, 8, 9, 2JO [2nd edit.]. Families living together, 
and carrying on their transactions in common; ^ con¬ 
stitute CO parcenary to which survivorship attaches,. 
Id., Vol. I., p. 120. Living separately does not per se 
consti'.ute division. , 

The next point is the title of Anfra Moottod Nd%hiar 
as a Hindoo widow to succeed. Women are generally 

ft 

incompetent to inherit, k cotrld only be to property 

,of a man divided in family. Strange’s " Hindu. Law,", 

Vol. I. p. 134 ; Mitacshara, ch. IL, sec# L, pi. 39'. A 

Hindoo widow has only the right of enjoyment in her 

deceased husband’s property. It is laid down that with* 

respect to property derived by inheritance from her 

husband, & widow is little more than tenant for life, 

and trustee for the ulterior heirs. Strange’s “ Manual 

of Hindt^ Law/’ sec. 159, p. 38 [and edit.]. A Hindoo* 

widow must, in a suit by her for her late husband’s 

realty, wherein she claims under his character as'a 

divided member of a Hindoo family, re-present the* 

* * 

whole series of his heirs, and a decree in that suk • 
against her negativing such division is res judicata, and 
must hind them, because a contrary conclusion would, ' 
so long as the descent passed through females, invoke the 
possibility of endless litigation of such fact of division* 
Next, we contend, that 'the death of Anga Moettaa 
Natchiar in 1850, operated as an abatement .of the 
suit, subject to revivor by the next of kin of Gawery 

" . * ifO Ante, p. 578. 
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« Vallahha Taver^ and we insist, that this Tribunal can. 1863. 

‘not now entertain an appeal frono the decree of the Katama 

Civil Judge;., of Madura made in 1847, o*" enter into 
any question of division, or self-acquisition. First,. Tbb^ajah 
as to the question of division. The suits of 1845, Shivagunga 
and 1849, were wholly abated. The Appellant was not ^ jj, N ' 

a party thereto, and Fer claim to immediate heirship ** 11*63, 

to her father on the death of Anga Moottoo Njatchiar 
had never been established; uud has always been 
denied by the Respondent; secondly, as to the jques- 
tion of self-'acquisition, that fact was clearly not in 
issue in the suit, No. 2, of 1845, nor dealt with by 
the decree of 1847? Further, with respect to the 
decree of the Sudder Court refusing the Appellant to 
revive \he appeal, we submit it was perfectly regular, 

*as the Sudder Court could not decide the question of 

I 

heirshfp. That was a question for the Provincial, 

Court, and thither the Appellant •.should have, in 
the first instance, gone. The Appellant’s proper 
courpe was pointed out to her in the year 1850. 

The suit that the Appellant ought td have brought, 
and which it was plain the Sudder Cqur't intended 
her to bring, was one in the nature of a Bill of 
revivor, or a Bill of supplement, limited to the 
'object of obtaining from the Provincial Court a 
declaration that she, as the daughter of Gowery 
y'allabha Tayer, had established her right to stand in 
the place of Anga Moottoo Natchiar^ but she perversely 
disregarded it, and' filed the suit, No. 10 of 1856, to 
establifih her right and to which suit she did not make 
other claimant's parties Defendants. In Gifard v. 

Hort (/?), it, was held that a decree made in a suit, with¬ 
out making parties whose rights were affected thereby, 

(fl.) I Sch. & Lef., jB6. . • 
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was fraudulent and void as against those partiesr* 
Here she attempted to deceive the Provincial Court,*' 
by alleging an Order from the Sudder Cou|t, directing 
the suit, and by concealing her previous claim as third • 
daughter, and the agreement with her sisters, and 
thereby only raised the issue of division, and did 
not properly raise the issue of heirship. > 

Having previously disregarded her proper course 
pointed out in the year iS^o, and twelve,yeafs having 
elapsed since that date, the Respondent ought not to 
be restrained from setting up the Mad. Reg. of Limi¬ 
tations IF., of 1802, sec. 18, cl. 4, in bar to any pra- • 
ceedings the Appellant might hereafter take to revive 
the appeal from the decree of 1847. She was barred by 
laches and lapse of time from maintaining any original 
proceeding for the recovery of the Zemindary. , 

As to the appeal from the decree of 1859, we'submit 
that that decree was right, because the decree of 1847, 
on the fact of division, could not in fact be appealed 
by the heirs of Gowery Vallabha Taver claiming 
after, Anga Moattoo Natchiar, and as to any claim 
under the alleged self acquisition of the Zemindaryy 
that <was disposed of in the suit of 1833, hy thh 
Tribunal in 1844, or if not, was raised in suit of 
1845. r . 

* Lastly, we insist, that the Appellant not having 
taken the proper proceedings, is not en>titied to revive < 
or continue the litigation commenced by Anga Moottoo 
Natchiar. Assuming, however, that the decree of the 
Zillah Court in December^ bound the* party 

succeeding at the death of the widow, Anga Moottoo 
Natchiar^ the only remedy the Appellant,* claiming as , 
a refna'nder-man, now has, is tor this Court to remit 
tlie case to the Sudder Court to determine the ori- 
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ginal appeal against the decree of the Civil Court of 
Madura. This Tribunal, as a Court of final appeal, 
will not adjudicate upon that point until a decree 
has heen made by the Court below, which alone can 
. 'give it jurisdiction. 

The Solicitor-tjreneral, in reply. 
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Admitting that a* Hindoo* widow has only a right of 
enjoyment in her husband’s property, Strange's ‘‘Hindu 
Law,” Vok I. P. 124, ib. Vol, II. pp. 251-3 [2nd edit.], 
Daya-bhaga, ch. XI. sec. i, FI. 56, and that the widow’s 
litigation was ill conducted, yet her husband’s heirs, 

.who succeed on her death, are not bound by her 
miscarriage.. A rema*lnder-man may rectify error, 
or supply omissions, Lolyd V. Jones {a), where the 
point is 'carefully considered by Lord. Eldon. Here 
the Appellant, as daughter, was the heir of her de¬ 
ceased ‘father, Coleh. Dig. Vol. III. pp. 186, 489, , 

491, 498, Daya-bhaga^ ch. XI. see. 2, pl. i, the’ 
Sandayar case (^), and had a right to bring a new 
suit, and raise the proper question relating to the 
succession of . the Zemindary, namely, 'the separate 
acquisition of the Zemindary by her father, -which 
fact was established in evidence, and, consequently by 
the Hindoo law,' even if they were an undivided 
family, ^either his brother nor his nephew, could 
succeed to the Zemindaryy Macnaghten's ” Hindu Law ” 

.Vol.'ll, p. 156. , 

Judgment was reserved, and now delivered by 

The Right Hon. the LORD JUSTICE TURNER. *863. 

The subject of this appeal, and of the long litiga¬ 
tion which has preceded it, is the Zemindary of Shiva- 


(<i) 9 Ves.-, 60. 


(^) AuUy p. 578. 
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gnnga^ in the District_ of Madura and Prcsidoiicy of 
Madras. * 

This Zemindiry is said to have been created in the * 
year 1730, by the then Nabob of tlie Carnatic^ in 
favour of one ^Skasavarna, on the 'extinction of whose ■ 
lineal descendants in 1801, it was treated as an escheat 
by the East India. Company, which had then become 
possessed of the sovereign rights of the' Nabob of the 
Carnatic^ and was granted by the Madras Govern¬ 
ment to a person whom ^e shall distinguish by one 
of hih many names, as Gowery Vallahha Taver. He 
had an elder brother named Oya Taver, who pre¬ 
deceased him, dying in 1815. 'ilfhe Zemindar himself 
died on the 19th of J^lyi 1829. 

He had had seven wives, of whom three only sur¬ 
vived him. Of the deceased wives, the first had a 
daughter (since dead), wIjo left a son named Vadooga 
Taver ; the second had a daughter named Bootaka 
Natchiar ; the third had two daughters, Kota Natchiar 
and Katima Natchiar, the present Appellant; and the 
fourth was ^childless. The three surviving widows 
wtTC Anga Moot too Natchiar, Purvata Natchiar, 

Moot too Verey Natchiar. Of these Purvata Natchiar 
was enceinte at the time of her husband's death, and 
afterwards gave birth to a daughter named Sowmia 
Natchiar. The two others were childless. * 

Oya Taver, the brother, left three sons, of whom, the 
eldest was named Moottoo Vadooga. 

The Zemindary is admitted to be in the nature of 
a Principality>*->impartible, and capable of enjoyment 
by only one member of the family at a tithe. But 
whatever suggestions of a special* custom of descent 
may heretofore have been made (and there are traces • 
of si?ch in the proceedings), the rulfe of succession to 
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ir is 'now a'lmittrd to be that of tlie gtneral Hindoo 
law pri'val'^nt in that part of India, with such qualifi- 
oations only as flow from the impartible character of 
the subject. * 

Hence if the Zemindar, at the time of his death^ 
at\d his nephews' were members of an undivided 
Hindoo family, and the Zcmindary, though impartible, 
was part of the common family properly, one of the 
nephews was entitled to succecjd it on the death 
of his uncle. If, on the other hand, the Zemindar, 
at the time of his death, was separate in estate from 
bis brother’s family, the Zemindary ought to have 
passed to ^one of hi*^ widows, and failing his widows 
to a daughter, or descendant of a daughter, preferably 
to neplwws ; following the course of succession which 
■the law prescribes for separate estate. These proposi¬ 
tions are incontestable ; but Go 7 vcry Vollahha Taverns, 
widow and daughters have a Ivancetj a third, which 
is one of the principal matters in question in this 
appeal. Ir is that, even if the late Zemindar con¬ 
tinued to be generally undivided in e.^late with his 
brother's family, this Zemindary was his self acquired 
and separate property, and as such was descendible, 
like separate estate, to hit widows and daughters 
and their issue preferably to his nephews, though 
the latter, as co-parceners, would be entitled to his 
■share in the undivided property. Upon this view 
of the law the question whether the family were un¬ 
divided or divided becomes immaterial. The material 
question of fact would be whether the Zemindary was 
to be treated as self-acquired separate property, or as 
part of the common family ^stock. 

Whichever may have been the proper rule of.suc- 
cession, it is certain that, if not on the death of 
Oowery Vallabha Taver, at least on the failure of his 
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, ment. He continued in possession without litigation, 
if not without di>pute, until Ids deatli, which took 
place on the 21st of yn>ly, 1^31 ; and was tiien sue-* 

, ceeded by his eldest son, Bodha Gooroo Sawniy d'aver/ 
Soon after this* event began the litigation concern¬ 
ing this property, which has now continued upwards 
of thirty years. Its history may he conveniently 
divided into three pr*riods ; the first beginning with , 
the institution of suit, No. 4, of i?^32, and ending woth 
the Order of the Queen in ('cuneil in 1844; the second’ 
beginning from the dale of that Order,' and ending 
with the death of the widow, Anga Mooitoo Natchiar, 
on the 23rd of ytitte, 1850; and the third being that . 
which covers the proceedings which have been had 
since Anga Moottoo Natchiar died. 

The suit, No. 4 of 1832, was brought by Velli Nat¬ 
chiar, the daughter of Gowery Vallabha Taver by his 
first wife, on behalf of her infant son, Moottoo Vadooga, 

It claimed the Zemindary for the infant by. virtue of an 
Ariiei^snid to have been sent by the Collector to Gowery 
Vallabha Taver in 1822, according to which the succes¬ 
sion would be to. the son of a daughter in preference 


male issue, being demonstrated by the birth o*f his 
posthumous daughter, his nephew, Moottoo^ Vadooga^ . 
obtained possession of the Zemindary. He seems to 
have set. up an instrument which in the 1>roceedings 
is,called a Will. On the Appellant's side this is 
treated as a forgery. The Respondent, denying the 
forgery, does not now tteat the document as a testa¬ 
mentary disposition, or as material to his title ; and 
it may, therefore, be di>missed from consideration. 
Moottoo Vadooga obtained possession wdth the concur¬ 
rence of various members of tlie family, and of Govern¬ 
ment and its oflicers. He afterwartls obtained from the 
then three surviving widows the Ilasinamah, or agree- 
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to hts widows, and Ci fortiori in preference lo his 
brotht-r’s de.scendants. The defence to this suit in- 
sisted that the Zemuidnry had been granted to Gowery 
Vallahhh Taver solely in consequence of his relation- 
slvip to the former Zemindars^ and was, therefore, 
to be treatctl 'ns part ©f the undivided family estate, 
and, as such, descen lible fo the eldest of the male 
co-parcentTs in preference fo any descendant^ in the 
female line from Gowery Vailahha Taver, The reply 
did not raise any distinct issue as to the characjter of 
the family, whe!h-"r divided or uadivid *d, but insisted 
that the Zemindary was to be regarded as the self- 
acquired and separate property of Gowery Vallahha 
Taver, and ought to pass by virtue of the Arze to the 
IMaintifif. 

• fn 1833, other .«:uits were instituted against the 

'Zemindar in possession. Of these, that distinguished, 
as No. 4 may be left out of consldtjration, inasmuch 
as the Plainliff in it rested his title on an alleged 
aiioi>tiori by Gowery Vallahha Taver, of which he failed 

. to give satisfactory proof. Such a title, • if established, 
would of course have been paramount to the claims of 
tdther the nephews or the widows. 

Suit 3, of*1833 is, however, the most important, 

n 

with reference to this a[)peal, of the three suits now 
under coi^sideration. It was brought by Anga Moottoo 

• Natchiar, the fifth wife, and the elder of the three 
widow.s of Goivery Vallahha Taver. She set up an 
adoption, or quasi adoption, of Gowery Vallahha Taver, 
by the wjdow of the Xz.'^x. Zemindar of the elder line, and 
treated this as the consideration, or a principal con¬ 
sideration, for the grant pf the Zemindary made to 
‘him by the East India Compan^r, and she insisted 
that Moottoo Vadooga Taver, on herhusband’s death, 
got possession of the Zemindary, of which she wa& 
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the legal heiress, by means ot the forged •‘VVilL 

The defence to this suit, so far as it related to’ 

• • ' * 

the title of the Zemindar in possessiou, was sub- 
Thb Rajah stantially the same as that made to the suH, No. 4 
Shiva^nga-. of 1832; but it also denied the alleged forgery of 
the Will, and insisted on the Razenamah executed 
by Anga Moottoo- NateJdar and,the other widows to 
Mootloo Vadooga Taver, In her reply, Anga Moottoo 
Natchiar did not raise any distinct issue as to the 
division or non division of the family. She' sub¬ 
mitted, as an issue of fact, that the Zemindary had 
been acquired by the sole exertions and merits of her 
husband; and as an issue of law, that what is 
acquired by a man, without employment of his 
partimony, shall not be inherited by hi.s brotly^rs and 
coheirs, but if he dies without male i.ssue shall 
descend to his widows, his daughters, and parents} 
before going to his brothers or remoter collaterals. 

These three, suits were all dismissed by the Pro¬ 
vincial Court. We have not the decree or decrees 
of dismissal,«but it seems probable that they’were 
heaTd and disposed of together. It also appears that, 
although there was not in any of them a distinct issue, 
whether ^ Gowery Vallahka Taver and his nephews 
were or were not an undivided Hindoo family, some 
evidence was given in the suit, No. 4 of 1832, to show 
that he artd his brother were separate in estate.- 
There was ah appeal in each of the Ihree suits, arid 
these were heard together, and disposed of by the 
decree of the Sudder Court. That decree dismissed 
^ No. 4 of 1833, on the ground that the Plaintiff had 

failed to prove his alleged arloptioii by Gowery Vallabha 
Taver^ and it dismissed No. 4 of 1832 on the' 
ground that the succession to the Zemindary was 
‘governed by the generaj Hindoo law, and not by 


Katama 

Natchiar 


V. 



ON APPEAL FROM THE EAST INDIES. 


593 


any* particular or customary canon of descent ; 

so that, if descendible as separate estate, it would Katama 
■ • • ^ IT m Natchiak 

go to the widows of Gowary Vallabha Taver in %. 

preferedee of a grandson by a daughter. In tlie 
suit No. 3, of 1832, it was deeiJed, first, that as a Shivagunoa, 
matter of faefthe Zeniindary was the self-acquired 
and separate property of • Gowery Vallabha Taver ; 
secondly, that according to th» opinion of the Pun¬ 
dits whom it had consulted, the rule of succession to 
• » 

the Zemindary^ though self-acquired, would depend 
on the fact whether the brothers had or had not 
divided their ancestrai estate ; that in the former case 
it would belong to the widow,' and in the latter to the 
nephew ; thirdly, that upon the whole evidence the 
brothfss must be taken to have divided their an- 
. cestral property; and lastly, that the Plaintiff, Anga 
' Jl'/ooltao JValchiar, was entitled to recover the Zemiadary^ 
not having] forfeited her rights by *. the execution ot 
the Razinameh, 

Against this decree the Zemindar then in posse.'.sion 
appealed to Ht-r Majesty in Counefl. The Order 
made on that appeal on the igth of June, 1844, was 
that the decree of the Sudder Court should be re¬ 
versed, with liberty to the Respondent, Anga Moottoo 
■Taver, ^to bring a frtsh suit, notwithstanding the 
decree of the Provincial Court, at any time within 
three years from the filing of that Order in the 
Sudder Dewanny Adawlut. The grounds on wliich their 
Lordsliips who recommended this Order proceeded 
w'^re, a,^ appears from the judgment delivered by Dr. 

Lushington, that the Sudder Court bad miscarried 
in deciding,the question .of division, which was not 
one of the points reserved in the cause, no^ was 
expressly raised upon the pleadings, but that t^e 
[Respondent ought to be allowed to remedy the , 
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1863. omis'i'on in a new i;vjit, An<l tl’.eir Lordships added, 
Katama tb lU^h Uw'v could in.'ike no Order on the subject, 

Natchiar jj. Yvould be exceedingly desirable that it should be 

The Rajah known to all tln'se who were interested in the pro ’ 

OF . , ' ' • , . 

Shivaounoa. perty that the question ol division or non-division 

• appeared to be the only point on which the main 

question of title to' the property, would ultimately 

deoend. 

* • 

On the 2oth of Aiigust^ ,t^45» Anga Moott^oo 
cAirzr commeiued her second suit in forma patifdris. 
In the interim Bodlta Gooroo Sivamy Taver had died, 
and the Zemindiiry h id })assed to his brother, Gowerv 
Vallahha Taver ^ the father of the Responjtlcnt, and 
he witli a voiiuiit r brother were the Defendants 
to the nmv s lit. In lu r plaint tlie widow* after 
stating tht- p> digree of .tht; family, some of the * 

/oriner proceediii.»s, and the desire of Velu Natchiar^ ' 
the widow of tlv? last Zemindar of the elder line, 
to make Goivery Vallahha Taver, the first ot that 
name whom wo have m Miliouod, her successor, pro¬ 
ceeds to allege,* that witli that object she had caused, 
him and his elder brother, Oya Taver, to make a par¬ 
tition of their ancestral property as early as the year ' 
1792. The l^IaintiiT then excuses her oTnission 
plead this fact in the previous suit by saying that she 
had been advised it was only necessary for her to’ 

show that her husband had been adopted by Velu 

» • 

Natchiar, and that the Zemindary was his self¬ 
acquisition. She then proceeds to allege, that on 
the death of Velu Natchiir, he actually Jiecame 
Zemindar until he was dispossessed by the usurpers ; 
on w'hose defeat and destruction by the East India 
Company, he was again put into possession under ' 
their grant. She also in this suit makes the alter¬ 
native case, that even if no partition of their ancestral 
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property took place between Gowery Vallabha Taver 
.and liis brother Oya Taver, blie, as the eldest widow, 
was entitled to the Zemindary, as a separate acquisi¬ 
tion, in preference to that brother's descendants, and The Rajah 

* . - - . OF" 

pleads the decision, in what is called the Sandayar Shivagunoa. 
case, to prove "^ihat such is the Hindoo law, and that 
the opinion given ii*i the former case by the Pundi'S to 
the contrary was erroneous. . 

In his. answer, the first ^nd principal Defendant 
recapitulated the several facts relied iipon by JSodha 
Gooroo in the former suit as constituting his title, 
lie insisted that by the decision uf the Judicial Com¬ 
mittee of ,the Privy ’Council the contest was narrowed . 
to the issue whether' the brothers were undivided in 
estate Or not, and that the Plaintiff should have 
•rested ht r claim on that issue. Me contended that 
‘there hail been no partition. The points recorded in • 
the suit are ttni« somewhat vagnoly stated:—“The 
Plaintiff to prove, by means of documents and wit¬ 
nesses, that division took place in 1792. As the 
.defence is but a denial of this circumstance,, the 
Deltndaut cannot be called upon to establish the 
negative siile by direct jjroof. But the Defendant 
wdl have to pr'ove the pnints mentioned in paragraphs 
■2 ' t.o 5 Jpf the answer; and he is required to use, if 
.possible, strong arguments against the points par<ti- 
’culafrly spoken of by the Plaintiff.” 

A large bod> of evidence is, in fact, given by each 
side on the question of division or non-division. 

The casrfi was heard l)y the Civil Judge, Mr. Baynts^ 
who'-c decree is d.ated the 27th of Dcccniber^ 1847. 

The effect af it was, that the only question really 

• • 

open between the parties was that of divi>ion or 5ion- 
division; that the Plaintiff had failed to prove the 
partition between Goivery Vallabha Taver and his 
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brother, Oya Taver ; and that her suit must be dis¬ 
missed with costs. 

A:;ain-t this drcree, on the 6ih of Aprils 1848, 
Anga Moottoo Natchiar a{>pealed to .the Sadder Court. 
The Dfdendant, Gowcry Vallnbha, then died, and his 
infant son, the present Resp< ftdent, came in, and on 
the 5th of Novemher, 1849. hic?d an answer to the 
appt al. , Before the appeal was heard, and on the 
24th of June, 1850, Auriga,^Moottoo Natchiar ahso died, 
and with her death ended the second stage of' this 
long liti.;ation. 

On the death ol Anga Moot 00 Natchiar the Court 
seems to have issued a notice ir*' ihc form, ordinarily 
‘used on the ab itemcnt of an appeal by the death of 
an Appellant, calling upon the iioirs of the deceased 
to come forward and prosecute the suit. This form of' 

•notice, it is obvious, was not strictly applicable to a* 

% 

case like the piVsent, where, upon the death of a 
Hindoo widow, the right of action formerly vested in 

her devolves not upon her heirs, but upon the next 

% 

heirs,of her husband ; and to tliis circumstance may 
be traced some o( the confusion which is observable, 
in the subsequent proceedings. Such as it was, how- 

t • 

ever, the notice brought into the field three sets of 

cla'marits. The first consisted of Bcolaka Natchiar, 

the daughter of Gowery Vallahha Taver by his second . 

wife, and Kota Natchiar and ihe present Appellant/his 

daughters by his third wife. 'I'hey claimed as the 

riglitfiil heirs of the Zemindary, if it passed as separate 

property, next in succ«ssion to the widow, Anga^oottoq 

Natchiar ; but considering its impartible nature, they 

expressed their willingness that it should be enjoyed 

• ♦ 

first^3y Boothaka Natchiar for her life, next by Kota 
Natchiar for her life, and lastly by the Appellant. 
They treated Sawtnia Natchiar, the daughter by the 
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sixth wife, as exclufied from the succession by reason 
of her marriage with Bodha Gooroo, and of her being 
then a c^iildless widow. 

Sowmia Natchiar, however, came forward by a sepa¬ 
rate petition, claiming to be heiress both to Anga 

“•e ■* ^ 

Mootoo Natchiar and tlie ^Zemindary^ by virtue of an 
instrument alleged "to have been executed by Anga 
Mootoo Natchiar in her lifetime. • 

A third claimant was M/fotoo Vadooga^ the Plaintiflf 
in the dLsmissed suit of 1S32. His contentioA was, 
that though the decree in that suit may have been 
right in preferring to his claim that of Anga Mootoo 
Natchiar* his title as grandson was nevertheless pre¬ 
ferable to that of daughters, and that on the death of 
tlie wicfow he became entitled to the Zemindary. 

Counter-petitions were filed on behalf of the 
Respondent, objecting to the revival of the appeaf 
by any of these claimants; and it*is observable that 
he then insisted that they ougnt to be compelled to 
biing fresh suits tor the trial of their alleged rights, 
•in order to give him the means of alleging and 
proving certain special matters of defence against 
them, of which he would not have the benefit in the 
suit (^f Anga Mootoo Natchiar. 

■ .The Sudder Court, in dealing with these claims to 
prosecute the appeal, has made three different and 
i.nconsistent or,ders. 

By the first, dated 21-t of October^ 1850, it held 
that none of the claimants could prosecute the appeal, 
.which it directed to be removed from the file, but left 
any of them at . liberty to bring a new action to 
enforce theis respective 'claims, provided it was com¬ 
menced before the 30th of Aprils 1851. • 

They all petitioned for a review of this Order; 
counter-petitions were filed on behalf of the Re- 
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spondent ; and the Court, by its Order of the first rtf 
Afa^, 1851, notwithstanding an adverse opinion given 
by its Pundits or the 7th of March preceding, re¬ 
versed its former Order, and directed the appeal to be 
replaced on the file, and the several claimants to be 
made supplemental. Appellants ; resolving to hear the 
appeal, and, if it should be sustained, to determine 
the mode in which their rights as against each other 
and the Defendant should fc^e tried. 

% 

On‘’the TQth of Aprils *852, the Court, apparently 
of its own mere motion on taking up the record of 
the appeal, reversed this Order of the ist of May, 

1851, and ruled that the several claimants could not 
be heard on the appeal, but might prosecute their 
respective rights in the Court of first instance'", which 
Court was to be guided in‘the ar’mission and hearing 

*ot their claims by the Regulations in force, ahd the 
appeal was again removed from the file. 

Thereupon the Respondent shifted his ground, and 
by a petition dated the 30th of June, 1852, obj,ected 
to the last Older and prayed for a review of it. His 
contention tticn was, that ti e htirs next in succession, 
to Anga Moofoo Natchiar, acconling to that course of 
succession, might have been admitted" to carry on the 
appeal, and that it was a hardship on him tf> have to 
litigate his title with them in a new suit. The Court, • 
hov^cver, by its proceeding of the i6tl\ of Septemberi 

1852, adhered to its Order, giving at the same time 
a not very intelligible explanation of it. 

Of the three daughters of Gowery Vallabha Taver who 
joined in the fir'.t of the abovc-meqtioned applications 
to the Sudder Court, the Appellant alou£ brought a 
fresl^suit. The plaint was not filed, until the 5th of 
Qecember^ 1856, but there seem to have been various 
intermediate proceedings before both the Zillah and 
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Stidifer ’ Courts. These are referred to in the Ap¬ 
pellant’s petition of appeal, but are nowhere stated 
in detail. Her plaint stated, that her father and his 
brother, • Taver, w^^re divided in estate prior to 
1801, and were then living separately ; that the 
Zemindary was*^ gran ted exclusively to the former, 
and was, therefore,, his self-acquisition, and enj(>yed 
by him in excludon of his brother. 

The Appellant's title in^succes'-ion to Anf[a Mootoo 
Natchiar is thus stated ;—" The Zemindary^ whijch is 
the self-acquisition of the Plaintiff’s father after his divi- 
'si'on with Oya Tuver, belongs on the death of his widow 
An^a Mootoo Natchiar^ to his second danghter, the 
Plaintiff, who has male and female issue : whilst his first 
daughtej-, Bootaka, has no issue, and the third daughter, 
Soivmia, is a widow." In the seventh paragraph 
(though the point is not taken so distinctly as in the, 
suit of Anga Mootoo Natohiar) she ejaims the Zemin^ 
dary as her father's self-acquisition, irrespectively 
of the alleged partition with his. brother, and the 
question of division. • 

The answer took a formal objection .to the *suit, 
■namely, that it was brought against the guardian of the 
infant Zemindar^ and not, as it ought to have been, 
against the infant jointly with his guardian. It also 
irrsi’sted *on the Regulation of Limitation and the 
’decr.ee of the 27th of December, 1847, as bars to the 
■ Appellant's clairfi. It further impeached her title as the 
heir next in .succession’ to Anga Mootoo ^'atchiar in that 
line.of succession, alleging that there were descendants 
of Gowery Vallabha 7 '^zf^rihrough his elder widows, and 
it again pleaded niany of ^the facts put in issue in the 
«uit of 1845,* as constituting the title of the it^/ant 
Zemindar. 

The estate being then in the custody of the 
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Court of Wards, the Collector was made* a* De¬ 
fendant, and put in a similar answer. Replies and 
rejoinders were filed ; but without settling *any issues* 
or taking any evidence in the cause. The Zillah 
Shivaounga. Cottony on the 25th of August y 1859, dis- 

• missed the suit, together with the suit, No. 4 of 1857, 

which had been irtstituted by Sowmia Natchiary but 
with which we have no concern. His reasons for dis¬ 
missing the-Appellant's suit were:—first, that upon 
the question of division she was concluded by the 
decree of 1847, which he treated as a judgment in 
retriy made final by the removal of the appeal from the 
file; and, secondly, that it was c]ear upon the opinions 
. of the Pundit'^, that the Zemindarvy wfiether self- 
acquired or not, could not descend to the widow, nor, 
4 fortioriy to a daughter, except in the event of the 
, Zemindar having been of a divided family. 

The Appellant appealed from this decision to the 
Sudder Court, praying that the suit might be re¬ 
manded for adjudication on the merits. Her appeal 
was dismissed by a decree, dated the 5th of Novembety 
1859., The Sudder Court seems also to have considere'd 
that by the dropping of the appeal on Anga Mootop 
Natchiar*s death the decree of 1847 had .become final, 
and, as such, was an effectual bar to the Appellant's 
claim. On the 3rd of March, i860, the Sudder Court 
refused to give the Appellant leave to appeal to Her 
Majesty in Council; but special leave was afterwards * 
given on the recommendation of- this Commitiee. 

The present appeal is against the decree of the 
Sudder Court of the 5lh of November, f859, and 
its Order of the 3rd of March, i860, and the decree 
of J;he August, 1859. It is aisb against the 

Order of the Sudder Court of 1852, and the decree 
* of the Civil Court of Madura of the 27th of December, 
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1847^. W therefore, the latter decree is in truth a ^ 

bar to the Appellant's obtaining effectual relief in katama 
her original suit, the appeal seeks by reopening that Naichiar 
decree to remove the bar. The Kajah 

• ^ OE 

And here, before going further, their Lordships Shivagunga. 
deem it right to remark shortly upon the extras 
ordinary doctrine touching this ''decree which was 
propounded by thfe Zillah Judge when dismissing 
the suit of J1856; because if unnoticed he/e, as it 
seems to have been unnoticed by the Sudder Court, 
it may find acceptance with other unprofej^sional 
Judges, and embarrass the course of justice in India, 

Their Lordships would otherwise think it unneces¬ 
sary to observe thaf a judgment is not a judgment 
in rem, because in a suit by A. for the recovery of an 
estate* from B. it has determined an issue raised 
concerning the status of a perticular person or 
famity. It is clear that this particular judgmeiU 
was nothing but a judgment inteK partes ; and the 
only question which could properly arise concerning 
it in the suit of 1856 was to what extent, as such, it 
was binding on the Appellant. * 

Their Lordships also feel constrained to. observe 
that the various proceedings which have taken place 
since Anglt Mootoo Natchiar*s death have signally failed 
■ tp do justice between the parties, or to dispose of the 
matters in dispute between them by anything ap¬ 
proaching to a regular course of trial and adjudica¬ 
tion. When An^a Mootoo Natchiar died, the decree of 
1847 was not a 6nal' decree. An appeal was pending 
against it. Either it was binding upon those who in 
the event of her title being a good one would succeed 
to the Zemindary^ or, it was not. Those persons 
were obviously not her heirs,* but the next l^pirs of 
her husband according to the canon of Hindoo law, 



6o2 


Cases in the’ privy coOncil 


1863. 

Katama 

Natchiar 

V. 

Thb Rajah 

OF 

Shivagunga, 


which defines the succession to separate estate. It 
ought not, their Lordships conceive, to have been a 
dtflicult matter to ascertain the persons answering to 
this description. If the decree were in its* nature 
binding on them, they, when ascertained, ought to 
have' been allowed to prosequte the appeal. If the 
decree were not binding 14^00 them, it ought not to 
have Keen treated as an obstacle to the full trial and 
adjudication of their rights in an origin'al suit. The 
Sudsier Court, however, affer making ^two other and 
inconsistent Orders, referred the parties to an original 
suit ; and yet a suit of that nature when brought by 
the Appellant has been since dispj3sed of against her 
summarily, and without taking evidence,* on the 
ground that the main and essential issue in jt was 
concluded hy the decree of 1847. Therefore, she has 
fallen, so to speak, between two stools. She has 
had neither the benefit of the appeal against the 
decree of 1847, nor a fair trial of her right in a new 
suit 

It has been ingeniously argued here that for this 
result ,the Appellant is herself solely responsible ; 
that the'suit which she ought to have brought, and 
which the Sudder Court intended her to bring, was 
one in the nature of a Bill of revivor, or a Bill of 
revivor and supplement, ‘limited to the object of 
obtaining from the Zillah Court a declaration that 
she had established her title to stand in the place of' 
Anga Mootoo Natchiar^ and carry on the former suit. 
Whether the procedure of the Courts of the East 
India Company admitted of such a suit (and n& pre¬ 
cedent of one has been produced), their Lordships are 
not prepared to say. ,But £hey have a vlery strong 
and cl<^r opinion that such was not the - nature of the 
sul^ which the Sudder had in its contemplation 
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when it made its Order of 1852. The omission to 1863. 
•rt*Sf*rve the hearing of this appeal until the deter- Katama 

mination of the new suit; its removal from the file, Natchiar 

• V, 


which seems to be tantamount to its dismissal for Thb Rajah 

OF 

want of prosecution, and has been so treated in Shivagunca. 
these proceedings ; the contention of the Respondent 
himself in his couiller-petitions filed in opposition to 
the first applications for leave to prosecute tim appeal 
—all point to the conclusionk that the new and original 
suit intended was one in which the whole title«of the 
claimants should be again pleaded and litigated. 

The subsequent and obscure Order of the i6th of 
September^ 1852, is* hardly inconsistent with this, 
though it seem to contemplate that the decree of 
1847 nTiglit prove an effectual bar to the suit which 
'the Court itself had directed. Yet if there was 
'ground for this apprehension, in what a position hacF 
the Sudder Court placed the claimants ? It had 
denied to them the power of prosecuting the appeal; 
it. had thereby ‘inadc final that which was not in its 
.nature final ; and having thus tied their* hands, it sent 
them to wage a contest in a new fuit in’ which, 
so bound, they could not but fail.' If, therefore, 
yie decree bt r847, when final, was binding on the 
claimant's, the Sudder Court ought either to have 
dealt with the appeal on the merits, oc it ought, to 

have declared the claimants at liberty to bring and 

• % 

prosecute the new suit, notwithstanding that decree. 

Ill either view of the case, therefore, there was a 
grave miscarriage of justice in the earliest Order of 
the Sadder Court whicn is appealed against, viz. that 
of the iqih qf April, 185a. 

It seems, however, to be necessary, in ord«r to 
determine the mode in which this appeal ought to ^ 
disposed of, to consider the question whether the 
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decree of 1847, if it l»ad become final in Anga Mootoo 
Natchiar's lifetime, would have bound thofte claiming 
the Zemindciry in Accession to her. Apd their 
Lordships are of opinion that, unless it could be 
shown that there had not been a fair trial of the right 
in that suit—or, in. other words, unless that decree 
could have been successfully impeached on some 
special 'ground, it would have been an effectual bar 
to any new suit in the Zillah Court by any pet;son 
claiming in succession to Anga Mootoo Natchiar, For 
assuming her to be entitled to the Zetnindary at all, 
the whole estate would for the time be vested in her, 
absolutely for some purposes, though, in ‘ some re¬ 
spects, for a qualified interest ; and until her death 
it could not be ascertained who would be entitled to 


succeed. The same principle which has prevailed in 
the Courts of this country as to tenants 'in tail 
representing lhe‘ inheritance, would seem to apply 
to 4he case of a Hindoo widow ; and it is obvious 


that there would be the greatest possible incon¬ 
venience in holding that the succeeding heirs were 


not bound by a decree fai.ly and properly obtained 


against the widow. 

But, then, assuming that the succeeding hei«s 


would be so bound, it was strongly insisted* on the 
part of the Respondent that this Committee can do- 
no more than remit the cause, with» directions to 


the Sudder Court to hear and determine the appeal 
against the decree of 1S47 ; that it cannot itself deal 


with the merits of a decree of the Civil Court, until 


they have been determined • by the appellate Court. 
Their Lordships, however, ‘are not of that opinion. 
The appeal was ripe for hearing by the Sudder Court. 
Their Lordships have before them all the materials 
for a decision upon the merits, which have been fuUy 



ON APPEAL FROM THE EAST INDIES. 


605 


BrgiTt'd before them. They' conceive, Iherefore, that 
they are not bound to yield to this teclmical objec¬ 
tion. On the contrary, they think that it is compe¬ 
tent to* them to advise Her Majesty to make the 
Order which the Sudder Court ought to have made in 

19 

1852, and that itTs their duty to do so. 

• , The substantial consent between the Appellant anti 

the Respondent is, as it was between Anga^Mooitoo 

Natckiar and the Respondent’s predecessors, whether 

the Zemindary ought to have descended in the male 

and collateral line; and the determination of this 
■ 

issue depends on the answers to be given to one or 
more of the following^ questions :— 

First. Were Gowery Vallabha Taver and his brother, 
Oya T^ver^ undivided in estate, or had a partition 

• taken place between them. 

Secpnd. If they were undivided, was the Zemindary^ 

the self-acquired and separate property orf Gowery 

Vallabha Taver ^ And if so— 

Third. What is the course of succession according 

to the Hindoo law of the south of India of such an 
* ♦ • ^ 
acquisition, where the family is in othec respects an 

•undivided family ? 

Upon tlie first question their Lordships are not 
p.rt’pared to di.sturb the finding of Mr. Baynes in 
the decree of 1847. There are uncloubtedly strong 

• reasons for concluding that Gowery Vallabha Taver and 
Kis brother, after the acquisition by the former of the 
Zemindary^ lived very much as if they were separate. 
But- this circumstance is not necessarily inconsistent 
with the theory of non-division, if, as was likely, the 
family and undivided property was very inconsiderable 

' in. comparison of the separately enjoyed Zemin<^ry. 
And Anga Modtoo Natchiar, having admitted that the 
brothers had been joint in estate, and a,ileged apartitioft 
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1863. at a particular place and time, took upon herselV the 

Katama burden of proving that partition; a burden from 

Natchiar which it must be admitted she has not satisfactorily 

'*'*** relieved herself. Nor can their Lordships In con- 

StiiVAauwQA siderjng this question be unmindful of the presumption 

which arises from the. lateness of the period at which 
the allegation of division* was fir.st made ^ and from* 
the silence of the parties in the suits of 1832 and 1833, 
as well as in the suit of 1823, which is mentioned in 
these proceedings, upon the subject of a partition 
wliich, if it had ever taken place, must have been in 
the knowledge of all the members of the family. 

Ihe second question their Lerdships have no hesi¬ 
tation in answering in the afhrma'ive. Every Court 
that has dealt with the question has treated the 
Zemindary as the self-acquired property of Gowery, 
JVallabka Taver. Their Lordships conceive that^this is. 
the necessary conclusion from the terms of the grant, 
and the circumstances in which it was made. The 
mere fact that the . grantee selected by Government 
was a remote kinsman of the Zemindars oP the 
former, line does not,^ their Lordships apprehend, bring 
this case within the rule cited from Strange's “ Hindu*' 
Law " by Sir Hugh Cairns, 

The third question is one of micety and of some 
d fficulty. The conclusion which the Courts ni India 
have arrived at upon it, is founded upon the opinion • 
of the Pundits, and upm authorities 'referred to by 
them. We shall presently examine those opinions 
and authorities; but before doing so, it will be well 
to consider more fully the law of inheritance as it 
prevails at Madras and ^'throughout the southern 
part^ of Indian and the principles on which it rests • 
and by which it is governed. The law which governs 
questions of inheritance in these parts of India is to 
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be found in the Mitmshara, and in ch. If., sec i, of 
• that work Ihe right of widows to inherit in default of 
male issue is fully considered and discussed. 

The Mitacshara purports to be a commentary upon 
the earlier institutes of Yajnyawalcya ; and the sec¬ 
tion in question begins* by citing a text from that 
w-ork, which affirms*in general terms the right of the 
widow to inherit on the failure of male issue. But 
then the ^author of the Mkacshara refers to various 
authorities which are apparently in conflict with the 
doctrines of Yajnyawalcya^ and, after reviewing those 
authorities, seeks to rtconcile them by coming to the 
conclusion*'^ that a wedded wife, being chaste, takes 
the whole estate of a man, who, being separated from 
his CO heirs, and not subsequently re-united with them, 
‘dies leaving no male issue." This text, it is true, 
taken 5 y it.self, does not carry the rights of widows * 
to inherit beyond the cases in which*their husbands 
have died in a state of separation from their co-heirs, 
and leaving no male issue ; but it' is to be observed 
■that the text is propounded as a qualification of. the 
Jarger and more general proposition in favour of 
widows ; and, consequently, that in construing it, we 
have to considet what are the limits of the qualifica- 
troii, ratUer than what are the limits of the right. 
.Now, the very terms of the text refer to cases in which 
the whole estat^ of the deceased has been his separate 
property, and, indeed the whole chapter in which the 
text is contained, seems to deal only with cases in 
which the property in question has been either wholly 
the common property of a united family, or wholly 
the separate, property of tbe deceased husband. We 
find no trace in it of a case like that before ut, in 
which the property in question may have been »ft 
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part the common pi’operty of a united family, and irt 
payt the separate acqii^ition of the deceased ; and ft- 
cannot, we think, be a'Sumed that because widovvs 
take the whole estates of their husba'nds when they 
have' been separatted from, and not subseqiieiitTy re¬ 
united with, their co-heirs, and have died leaving no 
male issue, they cannot, when 'their husband’^s have 
not been so- separated, take any part of their estates, 
although it may have been their husband^s separate 
acquisition. The text, therefore, does not seem to 
us to govern this case. 

There being then no positive text governing the 
case before us, we must look to \he principles of the 
law to guide us in determining it. It is to be observed, 
in the first place, tliat the general course of*descent 
of separate property accorc 5 ng to the Hindoo law is* 
not disputed. It is admitted that, accordrngtu that 
Jaw, such prqperty descends to widows in default of 
male issue. It is upon the Respondent, therefore, to 
make out that the property here in question, v'^liich 
was separately acquired, does not descend according ■ 
to the • general course of the law. The way in which, 
this is attempted to he done, is by showing a general 
state of ccKparcenaryship as to the famify property ; 
but assuming this to have been proved, gr to. be 
pnesumable from there being no disproof of the normal, 
state of co-parcenaryship, this proof, ^ or absence pf 
proof, cannot alter the case, unless it be also the law 
that there cannot be property belonging to a member 
of a united Hindoo family, which descends in course 
different from that of the descent of a share of. the 
property held in union ; but such a proposition is 
t^ewf unsupported by authority, and variance with * 
jgrinciple. That two courses of descent may obtain 
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On a part division of joint property, is apparent from 
a passage.in fP. H, Macnaghten*s “ Hindu Law/’ title 

Partition/’ vol. 1 . p. 53, wliere it is said as fullo'vs s: 
“ According to the m'>re correct opinion, where there 
is an undivided residue, it is not subject to the ordi¬ 
nary rules of partition of joint property; in other 
words, if at a general pariiiion any part of the pro¬ 
perty was left joint, the widow of a deceased brother 
will not participate, notxyithstandiiig the separation, 
but such undivided residue will go exclusively to the 
brother.” 

Again, it is not pretended that on the death of the 
acquirer of separate' properly, the separately acquired 
property falls into the common stock, and passes like 
ancestral property. On the contrary, it is admitted 
that if the acquirer leaves male issue, it will descend 
as separate property to that issue down to the third 
generation. Although, therefore, wht>e there is male 
issue, the family property and the separate property 
would not descend to different - persons, they would 
descend in. a different way, and wifh. different con¬ 
sequences ; the sons taking their father’s share in the 
ancestral property subject to all the rights of the co¬ 
parceners in that property, and his self acquired pro¬ 
perty Jfree from those rights. The course of succes¬ 
sion would not be the same for the family and the 
. separate estate ; and it is clihr, therefore, that, 
according to the Hindoo law, there need not be unity 
of heirship. 

BuUto look more closely into the Hindoo lawj 
When property belonging in common to a united 
Hindoo family has bee/i divided, the divided shares 
go in tfie general course of descent of separate pro¬ 
perty. Why, it may well be asked, should not the 
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same rule apply to . property 'which from its first 
acquisition has always been separate ? We Jhave seen 
froiA the passage already quoted from Macnaghten'i 
“Hindoo Law/' that were a residue is left un¬ 
divided upon partition, what is divided goes as sepa¬ 
rate property ; what is undivided, follows the family 
property; that which remains as it was, devolves in 
the old line ; that which is changed and becomes 
separate, devolves in the , new line. In othtf words, 
the law of succession follows the nature of the pro¬ 
perty and of the interest in it. 

Again, there are two priniipjes on whicii the rule 
of succession according to the Hindoo law appears to 
depend ; the first is that which determines the rig It 
to offer the funeral oblation, and the degree in^wdiich 
the person making,the offering Js supposed to minister 
tp the spiritual benefit of the deceased ; the other is 
an assumed c.igH't of survivorship. Most of the 
authorities rest the uncontested riglit of widows to 
inherit the estates of -their husbands, dying separated 
from their kindred, on the first of these principles 
(i Stranges V Hindu Law',” p. 135). Rut' some 
ancient authorities also invoke the other principle. 
Vrihaspati ;(3^ Caleb. Dig. 458, tit. cccxcix j see 
also Sir William Janes* paper cited in 2 Stn/inge*s 
”Hindu Law,’' p. 250), says : Of him whose wife 
is not deceased hal^ the body survives how should 
another take the property while half the body of the 
owner lives ?” Now, if the first of these principles 
were the only one involved, it would not be easy to 
see why the widow’s right of inheritance should 
not extend to her hu-band’s • share in an undivided 
estate. « For it is upon this principle ’. that she is 
preferred to his divided brothers in the succession 
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to a* st^parate estate, it is perfectly intelligible *863- 

that upon^ the principle of survivorship the right Katama 

oP the co-parceners in an undivided estate shduIJ Naichiar 

override* the ‘widow’s rij^ht of succession, whether The Rajah 

. . 

based upon the, spiritual doctrine, or upon the Shivagunga. 
doctrine of survivorship. It is, therefore, on the 
principle of survivorship * that the qu.lification of 
the widow’s right established by the MitacsAara, 
whatever be its extent, must be taken to depend. If 
this be so, we can hardly, in a doubtful case, aAd in 
the absence of positive authority, extend the rule 
beyond the reasons for it. According to the principles 
of Hindoo law, th^re is co-parcenaryship between the 
different members of a united family, and survivor¬ 
ship following upon it. T 1 ere is community of in¬ 
terest ai d unity of possession between all the mem¬ 
bers „of the family, and upon the death of any one of 
them the others may well take by>^ survivorship that 
ill which they had during the deceased’s lifetime a 
common interest and a common possession. But the 
law* of partition shows that as to the• separately ac¬ 
quired property of one member of a .united, family, 

• the other membirs of that family have-neither com¬ 
munity of. interest nor unity of possession. The 
foundation, therefore, of a right to take such property 
-hy survivorship fails; and tin re are no grounds for 

postponing the willow’s right to any superior right of 
'the co-parcenSrs in the undivided property. 

Again, the theory which would restrict the prefer¬ 
ence of the co-parceners over the widows to partible 

* prop* rty is not only, as is shown above, founded upon 
an* intelligible principle, ^but reconciles the law of 
inheritairce* with the law of partition. These Is^ws, as 
is observed by Sir Thomas Strange, are so intimately 
connected that they may almost be said to be blended 
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together; and it is surely Mi|pt consistent with" this 
..pusition that co-parceners should take separate pro* 
perty by descent, when they take no interest in ' it 
upon partition. We may further observe, that the 
view which we have thus indicated of the Hindoo law 
is not only, as we have frhewn, most consistent with 
its principles, but is also most consistent with con* 
venieiice. 

A case may" be put of a Hindoo being a member of 
a united family having common property, and being 
himself possessed also to separate property. He may 
be desirous of provide for his widow and daughters 
by means of -the separate property, and yet w'ish to 
keep tl»e family estate undivided. But-if the rule 
contended for w'ere to prevail, he could not effect his 
first object without insisting* on the partition, which, 
ex hypothesis he is ai xious to avoid. • 

The case standing thus upon principle, we proceed 
to consider the opini;iis of the Pundits and the 
authorities referred to by them. 

The case appears to have been referred to the. 
Pundits on ■ several occasions. The first of these 
references was made by the Zillah Court in 1833, 
in the suit* No. 4 of 1832. The ansW^ of the 
Pundits bears date the 28th of October in tliat year.- 
It is unnecessary, huwtrver, to examine this particu-’ 
larly, since whatever is there laid down is includeddn 
the fuller statements which will be next considered. 

These fuller statements were made by the same 
Pundits in answer to references directed by the judder 
Court before making the decree of the 17th of Aprils 
1837 fa). The answers are^dated the 28th of 
ber^ 1^836, and the i6ih of yantiary., 1837. 

On examining the reasons on which the Pundits 


(<i> Sle questions and answeres, 3 Moore’s Ind. App. Crises, 382. * 
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rest their, it is to he observed that they 

ap'^nthe assumption that the texts cited by 
theiti i^ply io the case whidb they were calledHipoQ 
oo«ftid^. They seem to have done so, both as 
^to tho passages cited, from Vrihtts^aH and as to the 
text in the M^'Acshar^ to which they refer.; but they 
leave 'untouched ,the qu .*6tion which they ought to 
have considered, whether these aatherities do or do 
, tiot affect this particaiar case. What we haVe already 
aaid as to the text from the Mitacshara^ and what we 
'shall presently say as to the passages from Vi^hatpaH 
is, we thinh, a saflficient answer to this part of the rea« 
eons on which the; Pandits found their opinion. Then 
again., they point to the distinction between obstructed 
and pon^obstmcted heritage; and because the widow's 
right is not montioued as obstructing the heritage^ 
they, infer that she cannot be entitled. 

But the wliole of this last argument seems, to be 

founded on. the passages in the Mitacshara contained 

in clauses 2 and 3 of section i, chapter and these 

pahsages, when examined, clearly appear to be mere 

dehnitions* of ** obstructed ” and non'Obstructed 

» • 

. heritage/* and to have no bearing upon, the relative 
' rights of. tho.se who take in default of male issue, if 
.indeed, the afgument which the Pundits have raised 
' upon *these passages be well founded, it would, as it 
seems, prevent the widow from taking in any case.* 

’ It renahitii, then, to consider the authorities on 
srhich the Puhdils f«ly support of their opiplono* 
They coipmt of |he text from the 
‘ which wdj^ve frequently re%re4 a" 

paosigea fieqi . abd several ether bp|»nieii'- 

ftators on* the Hindoo Jaw. We l^e inti* 

mated qur' opinibn that 'the (to|;l from thq Miutc^ra 
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' does not apply to this case, and as to the pa^aRCf 
from the CdH(>eietotatora they are all of;^eqmvoc^l 
KAT<mUft import. They may, or may not, have been int^edcid 
TittRAj^a to apply to a case like the present,, and H. there 
a»nr^iiiiaA was nothfng more to be found upon the subjec^t they 
might or might hot be thought sufficient to warrant 
the opinion which the Pundite Wve founded upon 
them j but these passages sec’m to be the same passages, 
or passages similar to those, which were brought 
forward before the time of the Miiacskarai to shp^ 
that widows were not entitled even where the pro- 
perty was wholly separate. We may instance the 
passage from Nareda. These authorities faijed when 
contrasted with conflicting passages in the works of 
other Commentators, of which the Pundits in» this 
case have taken • no notice, to negative the right of • 


the ^idow where the property was wholly separate; • 
and as they have c failed to this extent, we cannot but 
think that the Pundits in this case have gone mueh 
too far in bringing them forward as uncontradicted 
authorities in favour of the opinion which they hive - 
formed that the widows ^re not, In thb case, entitled 
to the separately acquired property. It seems to us, ■ 
too, that the decision in the Samdayat case (a)— 
dedsion also founded on the .opinion of the Pundits 
of the Sudder Court—is wholly at variance with the ’ 
opinion of the Pundits in the present case, 

the Pundits in that case were or were the 


opinion, that the Zmindary became: aeparate pco^ 

' perty of rincle . by. the transaction bettreen Ijim 

hn4 his q«ite unnecessary to conaid^- 

Jiai' to be cowUpM is, that hol^^ 


to have ^' b^coihe ^ the .. 
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of tbt ORcle, ibey field that the widows 
of the u«cle*s son became entitied to it, and tjat the 
*Cdnrt followed that opinion. The Pundits in the 
pre^Ont case, iittempt to reconcile the conclusions 
at which they ha^e arrived with the opinion .given>y 
the Pundits in the* Sandayar case, by assuming that 
the Pundits in thdt case proceeded upon an idea that 
the descendants of the common ancestor . had been 
separated but we see «o foundation whatever for 
that assumption. .On the contrary, the facts of the 
-case seem to us to negative it. If, indeed, there 
had been any such separation, we do not see how 
there could have l?een any question as to the rights 
of the widows. 

T^e case, therefore, stands thus upon the autho¬ 
rities* On the one hand, we have the opinion of the 
Puddits in this case, which seem never to hdve 
been acted upon by any final dedree. On the other 
hand we have the decision in the Sandayar case, 
and the other authorities cited' for the Appellant at 
/the Bar, particularly the passage from »** Sir 

William Joneds paper, given at Strangd'i “ Hindu 
Law," Vol, n;, p. 250 [2nd edit.], and the opinion of 
the Pundit, 'Kistnamaehary, (2 Strangds " Hindu 

•Lawi'i p/ 231), the latter and material portion of 
vriihrb is not open to the objection taken to the package 
. widch pr^edes it by* Messrs. CoUhrooke and Darin. 
ih this Stale of things their Lordships 
ebp^e to thh concittsibn that the balance of au^^Of*^, 
4#>eU as ^e weight of principle, is in favoht^of mb 
ppellanPs conation* ' . » 

We pi*6<ieed, tbebi ebnsider how X^p.'jSuddi^ 
" i%ht to haVe 4oalt ii'Hh this caaeihftisi'" 
Wkakiar*s death,'and We ate bt opinioh.that 
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. ’1^^', tfi«t Cffiuit ^^11' the ap(>lieatlon» macile Sy , 

the ^>Chtteiit |rirUejp damming to* prosecute*•the ap*^^ 
li^ATepAa tbe paities was so* 

We are ah opwkmf that Smttita- Natifkim’ . 
•mai^aAk the gra»ds<m‘ were not so- entitiedi and that their 
elaims) tfierefore, ought at once to have hCen- chl» 
missedl The daiims of the «/^ppeUa6t and* her two 
' sisters were foiuii^cr on- a right commoo to themi 
as against the Respondent;; and^ we thioit that, 
the €®urt owjht to* have heldt them* entitled to- 
prosecute the appeal* without prejudice to* their 
ng\ds inter se, founded itpon the agr^ment whlcb 
appears to* have been entered- h^o between tbCnK. 

It would then have been- open to- the Court to d’e- 
erde the case upon the merits ;. and- upon- nSerits- 
we are of opinion, for the Veasons above given,. . 
tAfat the Appellant asid her sisters were well* entltledl 
to the ZemMury/dii i^iost the Respondent. We- 
have, of course, not failed to consider the judgment 
of this CooMwittee i» ■ 1884. Nor have we failed ,tp» 
observe ibail, in *a recent edition of his Treatise o& 
the Hia^di^o Law of Inheritance^ Idr. Strange^'ont of 
tbejudjgesof the Sunder Court of Mitdre^ has ev 
. pfCapd an 9*ptnioa adverse to- the cooctucldn ‘at wiiicb 
we have arrived. Birt we think it ptcbaAilh that the ‘ 
case was not so fully discussed and eiaoMoed in* 1844,. 
as it has been on the present hearing^ and, ht sdl . 
events^ we do not feel ot^selv^ iuatifted in. |idliiiti||» 

' * the AppfU^t bound by the opinioii which was th^ 

^ enpr^s^i; whieV thoag^ of course entitled to ; 

; gceatest^^l^ respect, was not pecessnry Ip tite 

.ariwed nt. And, wt Ih the opioioa 
^ Wj Sira^e, it see.n^ 

^* Fan^ts, and % .proceedings' 
wo ^ye new been called open: to i 
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If tfi9!t opinioii ha?d bee» supported by a mnilarna* 
'Oourse of docisionsw we should perhara have felt some 
dHlicuIty in contravening it; but as the case stanas 
, upon the authorities, we feel bound to give effect to 
the conclusion at wbicii we have arrived. 

We shall, therefore,, hum'bly reconan»end Her Majesty 
to reverse the decrdes and others complained of by 
this appeal; to declare that the suit of 1856^which 
appears to us to have resulted froflo erroneous drrec* 
tions given By the Sudder Court, ought to have been 
and- ought to be dismissed ; and in the suit of 1845 
• declare that Sommta Natchiar and Moaiao Vadooga were 
not, nor was cither of them, but that the Appellant and 
her sisters were, as against the' Respondent, entitled to 
. prosecttth the appeal, and to recover the Zemindary — 
Ihis declaration to be without prejudice to the rights 
of the Appellant and her ststers inter se\ and, further, 
to declare that an account ought to have been and 
ought to be directed of the rents and proBts of the 
’* Ztmmdary received by the Respondent, or by his order, 
or for bis use, since the death of Anga MoAtoo Natchiar^ 
' .with directions for payment to the parties entitled of 
what should be found due upon the account; and 
. also to declare that the Zemindary ought at once tq 


be ‘put into the hands of the Collector, or of a 
•Receiver to be appointed by the Court, with libei;ty 
. to 'the Appellaijt and her sisters, or any of them, to 
apply at the Court as they may be advised. We shall 
‘ fnether recommend that the case be remitted to the 
•Conrtf with directions to carry these dechira- 
tiona into effect i .but we shall not recommend that 
any . costs 4 »e given of the suit of 1856,. or of this 
‘ appdaii or of any of the proceedings below, poh^any 
tb^ to- whidi the Appellant has been subjected,must 

,itte t^luhded. ' 
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ABATEMENT, 

See . “Appeal,” 2. 

• accumulations; 

S«e “ Will,” a. i 

ACT, NO. XXX. of 1858, 

Of the Legislative Council of India. 
For the administration of the estates 
ahd payment of the debts of the 

. late Nabob of-the Carnaiie. 

• • • 

Sea " EviDEttCE,” J. 

'ADOPTION. 

1. In aaSPit to establish a deed of 
Unoomote© '^Puttur, although the 
.answer may not traverse the deed 
- and the adoption made in pursu¬ 
ance therewf* yet the Plhiotiff 
most establish his case hy evidence. 

If under section 33 of Sen. 
• kegi Tx. of an adop^n by 

* ijninor'ahd' E^nd of of a 

son, ^itbopt the donsdnt vof the 


Court of Wards, is wholly void 
ISussumattth Anundmoyee Chmad- 
hoorayan v. Sheei Chunder Rty\ 

a87 

, Adof^ion by a childless Hindoo of 
the Vaisyas, or third class of Hin¬ 
doos, of his sister's sdb, upheld. 
ikmntalinga Ptllia v. Sadaeiva 
Pitlia\ ••• , ••• 5^^ 

•• 

ADVERTISEMENT. 

Of sal* for arfreara of revenue, 

“ Sale," I. 


alienation. 

t. Of share of an ancestral tMitate, 
divided among brother** yi^amae 
ICeontour Vv 

Sahadoar- ’' •' 

See /* PAmpttow*^, 

8.Of lands granted*,to tbe.hesdof* 
branch of .th» grpit«i*'a6f«Sy in 
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ALTERATIOKS 
And iater^itSpai'lii^ dftQd. 

t ■ 

ANCEST^A£ pboperty. 
So0 " InheritA tic^*' X. 

pAltTlTIC^;?' I.. 


, ' appeal. 

i; Atct. No. XVL of 1845, s^mendlng 
. Wi/iir ;i8|i,:«iiacts, 

It toifae Sud^r 

'Cidiiit 'cft'iie'.bf ' ttiiB '^istniltaail 

<6f an Rppi^l 'fb^SAirant of t>rO»& 
tibn { 0‘p<m tbO appTibation of the 
Aoretlant witliln three months 
after Uie dis- 

xniaaedi to rwulinit .the appeal, if 
the AppcAlant;‘'Vlltiafi^ ^.Oeurt, 
^pit the dijMniM^emaoccasioned 
by l^lefejalt of hA Vaheel^ or by 
aoeident.^* 

.b»a 4 p lo the Sv 4 der 
' /i^rt' at''l^'i^,.^bQt~ In .conke- 
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Apjfellabt was in ii^oranee k 
,^.;ifact of the peasoas of eppik 
^'':bavinf#eep,''fti^. Held, .'yes'ersing'* 
the de^^ of ,the 5 ^B<Afk*°^urL 
^ fhat sobh cironmi^ances, const!* 

' minted a ease of ^^ tmatoidable acci¬ 
dent,'* Crittdn the meaning of the 
' Acf, No. XVI. of 184^, and the 
SSppeal prdered to be readmitted 
oh the hie of pending causes. 
[Antmdmoyee Dosseo T. 

Chundeii^ Hoy"] *•* ' ••* ad 

a. An appeal abated by the death of 
the Respondent. Administration 
with the Will annexed was granted 
. to the Ao&inistrator-General of 
Bengal, On the application of 
the Appellant the appeal was 
revjved against the Administrator- 
General, as the persotthl represen. 
tative of the Respondent. [CoSind 
CiundorSoinv HyanJ .1:4b, 

3. On an application for Iceire to? 
appeal from the sentmiee of tik 
SMdet Miamut <the 

^ chief native eriminat Chart of ap- 
peal hi theludjoial Com-‘ 

mittee, though of. opinion that 
justice bad not been dope in the 
Court belowi dec^ftkl# 
the question of Ihb preb^tCye of 
the thrown to admit f n a^pnal k 4 
criminal mabter* and.. jk: iki^si 
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